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Title  30 — Mineral  Resources 

CHAPTER  VII— OFFICE  OF  SURFACE  MIN¬ 
ING  RECLAMATION  AND  ENFORCE¬ 
MENT,  DEPARTMENT  OF  THE  INTERIOR 

SURFACE  MINING  RECLAMATION  AND 

ENFORCEMENT  PROVISIONS 

Final  Rules 

AGENCY :  Office  of  Surface  Mining  Rec- 
latnation  and  Enforcement,  Department 
of  the  Interior. 

ACTION:  Final  rules. 

SUMMARY :  The  regulations  in  this 
chapter  set  out  the  Department  of  the 
Interior’s  Surface  Mining  Reclamation 
and*  Enforcement  program  as  required 
by  the  Surface  Mining  Control  and  Rec¬ 
lamation  Act  of  1977  (Act) .  The  Act  re¬ 
quires  that  the  Secretary  of  the  Interior 
publish  initial  environmental  protection 
regulations  that  are  applicable  to  all 
coal  mining  operations  regulated  by  the 
States  until  a  State  has  an  approved 
regulatory  program  or  a  Federal  regula¬ 
tory  program  is  implemented  in  that 
State. 

EFFECrriVE  DATE:  December  13,  1977. 

ADDRESSES:  Director,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
Department  of  the  Interior,  Washington, 
D.C.  20240,  202-343-4237. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Paul  Reeves,  202-343-4237. 

SUPPLEMENTARY  INFORMATION: 
The  Surface  Mining  Control  and  Rec¬ 
lamation  Act  of  1977  (the  Act),  Pub.  L. 
95-87,  requires  the  Secretary  of  the  In¬ 
terior  to  publish  initial  environmental 
protection  regulations  that  are  applica¬ 
ble  to  all  coal  mining  operations  on  lands 
that  are  regulated ’by  the  States  until  a 
State  has  an  approved  regulatory  pro¬ 
gram  or  a  Federal  regulatory  program 
is  implemented  in  that  State.  These  reg¬ 
ulations  were  developed  in  consultation 
with  the  Environmental  Protection 
Agency,  the  Department  of  Agriculture 
and  the  Corps  of  Engineers.  The  Act 
also  requires  the  Secretary  to  implement 
a  Federal  enforcement  program  by  Feb¬ 
ruary  3,  1978,  which  lasts  for  the  dura¬ 
tion  of  the  initial  program  in  each  State. 
Regulations  for  Federal  financial  assist¬ 
ance  to  States  for  reimbursement  of 
incremental  enforcement  costs  during 
the  initial  regulatory  program  and  for 
development,  administration  and  en¬ 
forcement  of  permanent  State  regulatory 
programs  for  the  control  of  surface  coal 
mining  and  reclamation  operations  are 
also  required  by  the  Act.  A  brief  dis¬ 
cussion  of  the  major  parts  in  the  regula¬ 
tions  follows. 

Part  700  is  a  general  statement  of  the 
scope,  objectives  and  applicability  of 
these  regulations.  It  also  states  the  re¬ 
sponsibilities  of  the  Secretary,  the  Direc¬ 
tor  and  the  States  and  defines  terms  used 
throughout  the  chapter.  'Die  authority  of 
the  Secretary,  the  Director  of  the  Office 
of  Surface  Mining  Reclamation  and  En¬ 
forcement  (OSM  or  the  Office)  and  other 


governmental  bodies  is  described,  their 
responsibilities  distinguished  and  the 
Federal-State  delegation  of  duties  de¬ 
scribed. 

Part  710  introduces  the  initial  regula¬ 
tory  program  and  includes  definitions,  a 
statement  of  applicability  and  provisions 
for  the  special  exemption  for  small  op¬ 
erators. 

Part  715  contains  the  general  initial 
performance  standards  and  includes  reg¬ 
ulations  governing  the  operator’s  general 
obligation  to  comply  with  the  initial 
standards  requiring  restoration  of  dis¬ 
turbed  areas  to  suitable  postmining  use. 
backfilling  and  grading,  off -site  disposal 
of  spoil  and  waste  materials,  topsoil  han¬ 
dling,  protection  of  the  hydrologic  sys¬ 
tem,  construction,  inspection  and  main¬ 
tenance  of  dams,  use  of  explosives,  and 
revegetation. 

Part  716  contains  the  special  initial 
performance  standards  and  includes  reg¬ 
ulations  governing  steep  slope  mining, 
prime  farmlands,  mountaintop  removal, 
^special  bituminous  coal  mines,  anthracite 
coal  mines  and  Alaska  coal  mining  oper¬ 
ations. 

Part  717  contaiivs  initial  performance 
standards  for  underground  mines  and  in¬ 
cludes  regulations  governing  the  opera¬ 
tor’s  general  obligation  to  comply  with 
the  initial  standards  requiring  signs  and 
markers,  backfilling  and  grading,  protec¬ 
tion  of  the  hydrologic  system,  construc¬ 
tion,  inspection  and  maintenance  of 
dams,  topsoil  handling  and  revegetation. 

Part  718  contains  procedures  for  adop¬ 
tion  of  State  laws  and  regulations  when 
they  prescribe  more  stringent  standards 
of  performance  than  the  general  or  spe¬ 
cial  performance  standards  of  this  chap¬ 
ter  provide. 

Part  720  sets  forth  the  regulations  gov¬ 
erning  enforcement  activities  to  be  car¬ 
ried  out  by  the  States  during  the  initial 
regulatory  program. 

Part  721  provides  for  Federal  inspec¬ 
tions  on  the  basis  of  ( 1 )  at  least  two  con¬ 
secutive  State  inspection  reports  indicat¬ 
ing  a  violation;  (2)  information  provided 
by  a  State  or  person  indicating  a  viola¬ 
tion;  (3)  random  inspections  of  each  op¬ 
eration  at  least  once  each  six  months; 
and  (4)  the  Secretary’s  own  initiative. 

Part  722  sets  out  the  general  proce¬ 
dures  governing  issuance  by  Federal  in¬ 
spectors  of  orders  of  cessation,  notices  of 
violation  and  orders  to  show  cause  why  a 
permit  should  not  be  suspended  or  re¬ 
voked. 

Part  723  contains  the  regulations  gov¬ 
erning  the  assessment  of  civil  penalties 
and  prescribes  the  use  of  a  mandatory 
point  system  in  determining  the  amount 
of  the  penalty. 

Part  725  sets  forth  the  policies  and 
procedures  for  reimsbursements  to  States 
for  the  incremental  costs  of  enforcing 
performance  standards  during  the  ini¬ 
tial  regulatory  program. 

Part  740  sets  forth  the  policies  and 
procedures  for  grants  to  States  to  de¬ 
velop,  administer  and  enforce  approved 
State  programs  for  the  control  of  sur¬ 
face  coal  mining  and  reclamation. 

Part  795  provides  for  financial  and 
other  assistance  to  eligible  small  coal 


mine  operators  in  determining  the  hy¬ 
drologic  consequences  of  mining  and 
reclamation.  The  analyses  are  to  be  per¬ 
formed  by  qualified  public  and  private 
laboratories  and  paid  for  by  the  regula¬ 
tory  authority. 

Part  830  provides  a  procedure  for  deal¬ 
ing  with  acts  of  job  discrimination  due 
to  exercise  of  rights  under  the  Act. 

Concurrences 

Section  501(a)  (B)  of  the  Act  requires 
that  the  written  concurrence  of  the  Ad¬ 
ministrator  of  the  Environmental  Pro¬ 
tection  Agency  be  obtained  with  respect 
to  regulations  relating  to  air  or  water 
quality  standards  promulgated  under 
the  Federal  Water  Pollution  Control 
Act  and  the  Clean  Air  Act.  By  letter 
dated  November  18,  1977,  the  Adminis¬ 
trator  of  the  Environmental  Protection 
Agency  has  concurred  with  these  regu¬ 
lations  for  the  initial  regulatory  pro¬ 
gram. 

Section  510(d)(1)  of  the  Act  states 
that  the  regulatory  authority  shall  fol¬ 
low  certain  procedures  in  granting  per¬ 
mits  to  mine  on  prime  farmland.  Among 
those  procedures  is  a  requirement  that 
the  permit  shall  be  issued  “pursuant  to 
regulations  issued  hereunder  by  the 
Secretary  of  the  Interior  with  the  con¬ 
currence  of  the  Secretary  of  Agricul¬ 
ture  *  *  *.’’  Specifications  for  soil  re¬ 
moval.  storage,  replacement  and  recon¬ 
struction  for  prime  farmland  have  been 
developed  by  the  Secretary  of  Agricul¬ 
ture  in  accordance  with  §  515(b)  (7)  and 
are  included  herein.  By  letter  dated  No¬ 
vember  16,  1977,  the  Secretary  of  Agri¬ 
culture  has  concurred  with  the  prime 
farmland  provisions  in  these  regulations. 

Section  515(f)  of  the  Act  requires  that 
regulations  pertaining  to  coal  mine  w’aste 
piles  and  dams  be  promulgated  with  the 
written  concurrence  of  the  Chief  of  En¬ 
gineers  of  the  Corps  of  Engineers.  By 
letter  dated  November  30,  1977,  the  Chief 
of  Engineers  has  concurred  with  such 
regulations. 

Background 

In  anticipation  of  enactment,  the  De¬ 
partment  of  the  Interior  organized  a  task 
force  composed  of  more  than  90  people 
from  nearly  20  Federal  agencies  to  pre¬ 
pare  for  the  initial  regulatory  program. 
Since  its  creation  in  April  1977,  the  task 
force  has  maintained  a  working  relation¬ 
ship  with  the  National  Governors’  Con¬ 
ference.  Several  general  and  workshop 
meetings  with  State  officials  were  held. 
After  public  notice,  general  informa¬ 
tional  meetings  were  held  in  Washing¬ 
ton,  D  C.  on  August  9  and  10,  1977,  for 
the  public.  Early  task  force  drafts  of  the 
regulations  were  given  wide  circulation 
to  the  States  and  the  public  prior  to  pub¬ 
lication  of  the  proposed  regulations. 
Numerous  comments  were  received  and 
were  considered  by  the  task  force. 

The  Surface  Mining  Control  and  Rec¬ 
lamation  Act  of  1977  was  signed  into 
law  on  August  3,  1977.  Proposed  rules 
implementing  the  Act  were  published  in 
the  Federal  Register  on  September  7, 
1977  (42  FR  44920) .  Public  hearings  on 
the  proposed  rules  were  held  on  Septem¬ 
ber  20-22,  1977,  in  Washington,  D.C., 
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Charleston,  W.  Va.,  St.  Louis,  Mo.,  and 
Denver,  Colo.  At  the  close  of  the  com¬ 
ment  period  on  October  7,  1977,  over  300 
commenters  had  submitted  written  com¬ 
ments.  many  of  which  were  very  lengthy. 
The  transcripts  of  the  public  hearings, 
all  written  comments,  many  technical 
studies  and  manuals  and  generally  ac¬ 
cepted  engineering  practice  have  been 
considered  in  the  development  of  these 
final  regulations.  A  document  that 
identifies  the  major  technical  publica¬ 
tions,  studies  and  manuals  relied  upon 
in  developing  these  regulations  has  been 
prepared  by  the  task  force. 

Comments  pertaining  to  each  part  of 
this  chapter  or  each  section  of  the  per¬ 
formance  standards  have  been  summa¬ 
rized  and  are  stated  below.  In  this  way  it 
is  hoped  that  the  public  will  understand 
the  response  to  each  comment  and  will 
therefore  have  a  better  understanding  of 
the  bases  and  purposes  of  the  final  regu¬ 
lations.  General  comments  are  treated 
below  first,  followed  by  specific  comments 
directed  to  particular  parts  or  sections 
of  the  regulations. 

General  Comments 

1.  Several  commenters  objected  that 
the  public  was  not  given  enough  time 
to  adequately  respond  to  the  proposed 
regulations.  The  Act  requires  that  the 
final  rules  for  the  initial  program  be 
published  within  90  days  of  enactment. 
As  a  result  of  this  statutory  mandate, 
it  was  necessary  to  limit  the  comment 
period  to  the  30  days  prescribed  by  the 
Act.  Despite  the  relatively  short  com¬ 
ment  period,  public  participation  has 
been  extensive  and  has  covered  nearly 
every  aspect  of  the  proposed  regulations. 
Due  to  the  enormous  volume  of  com¬ 
ments  to  be  considered  and  time  required 
for  review  and  concurrence  by  other 
agencies,  it  was  impossible  to  extend  the 
comment  period  and  still  adhere  closely 
to  the  statutory  deadline. 

2.  Many  commenters  objected  to  the 
absence  of  an  economic  impact  analysis 
accompanying  the  regulations.  The  Office 
relied  on  a  study  compiled  by  the  Con¬ 
gressional  Budget  Office,  found  in  the 
April  22,  1977,  Report  of  the  Committee 
on  Interior  and  Insular  Affairs,  House 
of  Representatives.  The  Committee  con¬ 
cluded  that  enactment  of  H  R.  2,  will 
have  virtually  no  inflationary  impact  on 
the  American  economy.  Since  the  regula¬ 
tions  closely  comport  with  the  Act,  an 
economic  impact  analysis  w’as  not 
deemed  necessary  for  the  initial  program. 
However,  an  economic  impact  analysis 
will  be  prepared  for  the  permanent  pro¬ 
gram  regulations. 

3.  Several  commenters  objected  that 
the  regulations  were  imreasonably  in¬ 
flexible.  These  commenters  argued  that 
the  prroposed  regulations  did  not  ade¬ 
quately  take  account  of  regional  differ¬ 
ences.  In  response  to  this  objection,  a 
number  of  sections  allow  the  regulatory 
authority  the  flexibility  to  approve  alter- 
liative  methods  of  compliance.  However, 
the  underlying  policy  to  ensure  a  fair  and 
generally  applicable  set  of  standards  for 
afl  mining  operations  remains  intact. 
F\irther,  uniform  standards  ensure  con- 
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sistent  enforcement  and  avoid  conflict¬ 
ing  interpretations  of  the  regulations  in 
different  regions. 

4.  Several  commenters  expressed  the 
fear  that  many  mining  operations  would 
be  forced  to  close  as  a  result  of  what  was 
believed  to  be  overly  strict  regulations. 
These  regulations  fairly  interpret  the 
intent  of  Congress  and  the  Act. 

5.  A  number  of  commenters  argued 
that  existing  State  regulations  are  suffi¬ 
cient  to  ensiu-e  the  purposes  of  the  Act 
and  therefore  Federal  regulations  are 
unnecessary.  This  view  was  not  accepted. 
A  specific  intent  of  the  Act  was  to  pro¬ 
vide  minimum  uniform  standards  to  reg¬ 
ulate  surface  mining. 

Part  700 — General 

1.  Sections  700.1  and  700.2  state  the 
scope  and  objectives  of  the  final  regu¬ 
lations.  Several  commenters  objected  to 
the  absence  of  an  objective  to  balance 
the  environmental  protection  standards 
with  coal  production  goals.  Section  102 
of  the  Act  lists  13  purposes,  one  of  which 
is  to  “(f)  assure  that  the  coal  supply 
•  •  *  is  provided  and  strike  a  balance 
between  protection  of  the  environment 
and  agricultural  productivity  and  the 
Nation’s  need  for  coal  as  an  essential 
source  of  energy.”  This  purpose  and  the 
12  other  purposes  listed  in  §  102  of  the 
Act  are  indisputably  the  goals  of  the  Act 
and  the  program  administered  by  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement. 

Section  700.2  of  these  regulations  states 
the  four  broad  objectives  of  Chapter  VII 
to  establish  a  regulatory  program  to  im¬ 
plement  the  Act.  Iherefore,  this  sugges¬ 
tion  was  not  accepted. 

(2)  Section  700.4(b)  was  added  to  the 
regulations  to  further  define  the  role  of 
the  Director  in  relationship  to  the  man¬ 
agement  of  Federal  land  resources  as  a 
result  of  administering  these  regulations. 
This  section  is  necessary  to  comply  with 
the  provisions  of  other  laws  which  place 
responsibility  in  other  Federal  agencies 
for  supervising  the  postmining  use  of 
FedersJ  lands. 

3.  Several  commenters  suggested 
changes  in  the  definitions  of  “Indian 
lands”  and  “surface  coal  mining  opera¬ 
tions”  in  8  700.5.  The  proposed  defini¬ 
tions  have  been  retaine(i  to  remain  con¬ 
sistent  with  the  Act. 

4.  Although  the  term  “permit”  was  de¬ 
fined,  the  proposed  rules  did  not  contain 
a  definition  of  the  term  “permittee.”  A 
definition  of  “permittee”  has  been  added 
to  correct  this  omission. 

5.  Several  commenters  noted  that  the 
definition  of  “state  lands”  conflicted  with 
the  commonly  held  meaning  and  was 
confusing.  Accordingly,  the  term  was  de¬ 
leted  in  the  final  regulations  and  the 
phrase,  “operations  on  lands  regulated 
by  a  state”  was  substituted. 

6.  The  definition  of  “ton”  foimd  in 
§  837.5  of  the  Abandoned  Mine  Reclama¬ 
tion  Fund  regulations  has  been  included 
in  §  700.5  and  is  applicable  throughout 
the  chapter. 

7.  Several  commenters  suggested  de¬ 
fining  other  terms  siich  as  “mining  area,” 
“mine  ptoperty,”  “permit  area,”  “renewal 


permit”  and  “interim  regulatory  author¬ 
ity.”  These  suggestions  were  not  accepted 
since  many  of  the  terms  would  overlap 
other  definitions  creating  confusion,  and 
others  have  commonly  accepted  mean¬ 
ings  in  the  mining  industry. 

8,  Several  commenters  requested  that 
a  definition  of  “professional  specialist” 
be  added  to  include  registered  land  sur¬ 
veyors  as  well  as  registered  professional 
engineers.  This  suggestion  is  rejected  be¬ 
cause  §  515  of  the  Act  specifically  requires 
that  various  duties  be  performed  by  reg¬ 
istered  professional  engineers.  Where  the 
Act  does  not  specify  that  the  work  be 
performed  by  a  registered  professional 
engineer,  the  regulations  have  been  re¬ 
vised  to  permit  some  flexibility  while 
maintaining  high  professional  standards 
in  the  performance  of  the  work. 

9.  Section  700.5  provides  guidance  for 
the  proper  interpretation  of  the  key 
phrase  “significant,  imminent  environ¬ 
mental  harm.”  It  is  important  to  keep 
in  mind  that  this  section  is  hot  a  true 
definition  because  in  each  instance  the 
key  words  of  both  the  phrase  and  the  reg¬ 
ulations  are  very  general.  Merely  substi¬ 
tuting  one  general  word  for  another  is 
not  satisfactory  as  a  definition. 

Commenters  objected  that  the  concept 
of  “reasonable  time”  in  paragraph  (b) 
of  the  definition  of  “significant,  immi¬ 
nent  environmental  harm  to  land,  air  or 
water  resources”  was  vague.  The  para¬ 
graph  has  been  clarified  so  that  the 
“reasonable  time”  is  the  same  “reason¬ 
able  time”  used  in  §  521(a)  (3)  of  the  Act. 
Thus,  the  environmental  harm  is  im¬ 
minent  if  it  is  occurring  or  if  it  may  rea¬ 
sonably  be  expected  to  occur  if  the  vio¬ 
lation,  condition  or  practice  remains  un¬ 
corrected  until  the  end  of  the  “rea.sonable 
time”  for  abatement  referred  to  in  §  521 
(a)(3).  Further,  if  the  harm  may  not 
reasonably  be  expected  to  occur  before 
the  end  of  such  “reasonable  time,”  it  is 
not  imminent.  In  such  a  case,  a  notice  of 
violation  under  §  521(a)  (3),  rather  than 
a  cessation  order  under  S  521(a)  (2), 
would  be  appropriate. 

An  example  may  further  clarify  this 
point.  Twenty  days  may  be  a  “reasonable 
time”  for  abatement  of  a  particular  spoil 
violation  under  normal  operating  condi¬ 
tions.  If  within  that  time  “significant  en¬ 
vironmental  harm”  may  reasonably  be 
expected  to  occur  from  that  mishandled 
spoil,  then  the  “significant,  environ¬ 
mental  harm”  is  imminent,  and  a  shorter 
time  for  abatement  will  be  required.  If, 
on  the  other  hand,  a  significant  environ¬ 
mental  h&rm  may  not  reasonably  be  ex¬ 
pected  to  occur,  then  the  normal  abate¬ 
ment  time  would  be  allowed  under  §  521 
(a)(3). 

Comments  were  received  that  the  defi¬ 
nition  of  “significant”  in  paragraph  (a) 
was  improper  in  several  respects.  It  was 
argued  that  the  definition  could  result  in 
the  ordinary  practices  of  mining  being 
found  to  create  a  “significant,  imminent 
envircwimental  harm”.  While  this  defi¬ 
nition  and  the  statutory  phrase  itself 
could  be  so  interpreted  in  unusual  cir¬ 
cumstances  such  as  areas  of  imusual 
topography  or  geology  where  soil  stability 
cemnot  be  achieved,  the  proper  interpre- 
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tation  of  the  statutory  phrase  and  the 
definition  in  the  regulations  does  not 
normally  encompass  mining  practices  in 
conformity  with  the  Act  and  these  regu¬ 
lations. 

Comment  was  also  received  that  the 
use  of  the  word  “appreciable’’  in  the  reg¬ 
ulations  is  inconsistent  with  the  word 
“significant”  in  the  Act.  By  the  use  of 
the  word  “appreciable”  the  meaning  of 
the  statutory  word  “significant”  is  not 
prejudged  in  any  particular  factual  set¬ 
ting.  It  is  anticipated  that  practice  and 
enforcement  proceedings  will  eventually 
elaborate  the  meaning  of  this  critical 
phrase. 

10.  Section  700.13  contains  procedures 
for  prior  notice  of  citizen  suits.  Com¬ 
ments  were  received  that  OSM  should  re¬ 
quire  the  notice  to  include  the  time  and 
location  of  the  alleged  violation.  The 
comments  were  accepted.  Of  course,  all 
the  complainant  is  required  to  do  is  to 
give  the  information  available  to  him. 

1 1 .  A  comment  was  received  that  noti¬ 
fication  to  a  State  under  §  700.13  should 
be  to  the  Governor  rather  than  the  State 
regulatory  authority.  ’This  comment  was 
rejected  because  notice  should  be  given 
to  the  agency  most  familiar  with  the  cir¬ 
cumstances. 

12.  Section  700.15,  Computation  of 
Time,  was  inserted  to  clarify  the  method 
of  computing  deadlines  set  out  in  various 
parts  of  the  regulations. 

Part  710 — Initial  Regulatory  Program 

Parts  710-725  contain  the  initial  regu¬ 
latory  program  regulations.  Parts  700, 
710  and  830  are  included  in  this  publica¬ 
tion  for  reasons  of  convenience  and  ease 
of  administration.  The  standards  and 
procedures  of  the  initial  regulatory  pro¬ 
gram  should  not  be  confused  with  the 
standards  and  procedui’es  that  will  be 
promulgated  for  the  permanent  regula¬ 
tory  program.  The  initial  regulatory  pro¬ 
gram  represents  a  phasing-in  of  the  full 
standards  and  procedures  of  the  perma¬ 
nent  program  consistent  with  the  intent 
of  Congress.  The  initial  regulatory  pro¬ 
gram  standards  do  not  implement  the 
provisions  of  the  Act  in  its  entirety  and 
will  not  prejudice  the  development  of 
any  standard  in  the  permanent  regula¬ 
tory  program.  Permanent  regulatory  pro¬ 
gram  standards  will  cover  the  full  range 
of  standards  and  procedures  required  by 
the  Act  and  may  vary  from  those  of  the 
initial  regulatory  program  depending  on 
the  requirements  of  the  Act  and  experi¬ 
ence  gained  during  the  initial  program. 

1.  One  commenter  suggested  that 
§  710.4(b)  be  revised  to  require  a  State 
to  issue  permits  and  perform  other  duties 
during  the  initial  program  only  if  an 
adequate  State  staff  exists.  This  sugges¬ 
tion  is  not  accepted  since  it  has  no  basis 
in  the  Act.  Section  502  of  the  Act  re¬ 
quires  that  if  a  State  regulates  surface 
coal  mining  operations,  such  operations 
must  comply  with  the  Act  and  regula¬ 
tions. 

2.  'The  requirements  of  §  522(e)  of  the 
Act  which  prohibit  mining  on  certain 
lands  and  were  effective  upon  enactment 
have  been  referenced  in  §  710.4(b). 


3.  Commenters  suggested  that  proposed 
definitions  be  changed  or  definitions  be 
added  to  §  710.5.  In  response  to  these 
comments,  definitions  were  added  for 
terms  that  have  been  added  or  for  tech¬ 
nical  terms  that  comment  indicated  re¬ 
quired  definitions.  Those  terms  are; 
“essential  hydrologic  functions”,  “flood 
irrigation”,  “subirrigation”,  “valley  fill 
and  head -of -hollow  fill”  and  “waste”.  A 
number  of  other  definitions  were  modi¬ 
fied  in  the  interest  of  improving  clarity. 
For  example,  “settling  pond”  was 
changed  to  “sedimentation  pond”.  The 
definition  of  the  term  “safety  factor”  was 
incorporated  here  and  deleted  from 
§  715.18(b).  The  principal  sources  of 

technical  definitions  were  American  Geo¬ 
logical  Institute,  Glossary  of  Geology. 
1972;  American  Society  of  Civil  Engi¬ 
neers,  Nomenclature  for  Hydraulics, 
1962;  U.S.  Bureau  of  Mines,  Dictionary  of 
Mining,  Mineral,  and  Related  Terms, 
1968;  Bituminous  Coal  Institute,  Glos¬ 
sary  of  Current  and  Common  Bituminous 
Coal  Mining  Terms,  1947;  Soil  Science 
Society  of  America,  Glossary  of  Soil  Sci¬ 
ence  Terms,  1970;  and  Soil  Conservation 
Society  of  America,  Resource  Conserva¬ 
tion  Glossary,  1976.  Numerous  alterna¬ 
tive  definitions  that  were  suggested  were 
largely  from  standard  reference  works 
or  made  slight  modifications  that  did  not 
represent  a  substantive  improvement  or 
alleviate  confusion. 

4.  Section  710.11  sets  forth  the  gen¬ 
eral  obligations  under  the  Act  of  those 
mining  coal,  describes  the  application  of 
those  obligations  on  May  4,  1978,  and 
for  the  application  of  those  standards  to 
certain  structures  and  facilities.  Numer¬ 
ous  comments  were  received  on  this  sec¬ 
tion,  almost  all  addressing  paragraph 
(d)(2)  granting  the  limited  extension  of 
time  beyond  May  4,  1973,  for  pre-exist¬ 
ing  non-conforming  structures  and  fa¬ 
cilities. 

A  comment  was  received  suggesting 
that  paragraph  (a)  be  changed  to  clarify 
that  the  interim  standards  do  not  apply 
in  States  in  which  only  “collateral”  reg¬ 
ulation  of  mining  occurs.  As  examples 
of  such  “collateral”  regulation,  the  com¬ 
menter  cited  minimum  wage  laws  and 
water  quality  control.  Regulation  by  the 
State  minimum  wage  law  does  not  con¬ 
stitute  regulation  in  a  State  so  as  to 
make  the  interim  standards  applicable. 
However,  regulation  of  water  quality  re¬ 
lating  to  mining  does  in  fact  constitute 
regulation  of  mining  in  a  State  so  as  to 
make  all  the  initial  standards  applicable 
in  that  State.  Under  §  502  of  the  Act  any 
regulation  in  a  State  within  the  scope  of 
any  of  the  initial  performance  stand¬ 
ards  is  regulation  that  triggers  the  ap¬ 
plication  of  the  Federal  initial  perform¬ 
ance  standards  within  that  State. 

5.  A  number  of  comments  were  re¬ 
ceived  that  the  Act  provided  no  legal 
basis  for  an  extension  beyond  May  4, 
1978,  for  complying  with  the  perform¬ 
ance  standards.  These  comments  sug¬ 
gested  that  the  extension  in  §  710.11(d) 
(2)  should  be  deleted.  A  number  of  other 
commenters  suggested  the  extension  be 
expanded.  Extensions  were  suggested  as 
follows:  (1)  for  the  life  of  the  structure 


or  facility.  (2)  for  as  long  as  they  meet 
State  and  Federal  water  quality  stand¬ 
ards  and  efSuent  limitations  and  have 
been  approved  by  the  regulatory  author¬ 
ity,  (3)  for  the  life  of  the  structure,  if 
the  regulatory  authority  determines  that 
reconstruction  would  cause  environ¬ 
mental  harm,  (4)  for  the  life  of  the  struc¬ 
ture,  if  the  regulatory  authority  deter¬ 
mines  that  the  structure  or  facility  will 
not  constitute  an  imminent  danger  to 
the.  health  or  safety  of  the  public  or  a 
significant,  imminent  environmental 
harm,  and  (5)  as  long  as  a  “good  faith” 
effort  to  correct  the  problem  is  being 
made.  After  careful  consideration  of 
these  comments  and  the  Act  and  its 
legislative  history,  no  change  in  the  regu¬ 
lations  has  been  made. 

Section  710.11(d)(2)  allows  a  limited 
exemption  in  specified  circumstances.  It 
is  not  a  blanket  invitation  to  delay  the 
reconstruction  of  pre-existing  structures 
and  facilities.  Structures  and  facilities 
which  can  be  reconstructed  by  May  4, 
1978,  must  be  reconstructed  by  that  date. 
Given  the  length  of  time  betw'een  en¬ 
actment  of  the  Act  and  the  May  4  dead¬ 
line,  the  vast  majority  of  the  reconstruc¬ 
tion  can  be  accomplished  by  May  4,  1978, 

In  order  to  qu^ify  for  an  extension, 
the  operator  must  show  that  using  his 
best  effort  and  all  resources  available  he 
cannot  complete  reconstruction  by  May 
4,  1978.  He  must  then  su’umit  a  plan  for 
reconstruction  designed  by  a  professional 
engineer.  ’The  requirement  that  a  pro¬ 
fessional  engineer  design  the  plan  is  ap¬ 
propriate  because  it  is  anticipated  that 
extensions  will  be  justified  for  only  the 
largest  and  most  complex  reconstruction 
jobs.  The  work  on  such  a  job  must  start 
as  soon  as  possible  after  the  issuance  of 
tl;“se  regu^tions.  The  Department  be¬ 
lieve.:  this  narrow  approach  is  required 
by  the  .''xt.  The  1974  surface  mine  recla¬ 
mation  bill  contained  a  limited  impossi¬ 
bility  defense  when  it  was  introduced  on 
the  House  floor  and  when  it  went  to  the 
Conference  Committee.  ’The  Conference 
Committee  deleted  this  defense,  and  it 
w'as  never  again  inserted  into  the  bill. 
Moreover,  the  nine-month  (longer  for 
small  operators)  delay  in  imposition  of 
the  initial  performance  standards  is  the 
time  that  Congress  gave  for  the  adjust¬ 
ment  of  existing  mining  practices  and 
pre-existing  structures  and  facilities.  On 
the  other  hand,  the  Secretary  has  the 
duty,  within  the  constraints  of  the  Act, 
to  resolve  practical  problems  on  a  case- 
by-case  basis.  Thus,  the  regulations  pro¬ 
vide  a  limited  extension  of  time  in  dem- 
ontrated  cases  of  impossibility^ 

6.  Comments  were  received  that  §  710.- 
11(d)  (2)  should  be  changed  by  explicitly 
requiring  the  operator  to  make  a  show'- 
ing  that  a  “good  faith”  attempt  had 
been  made  to  accomplish  the  reconstruc¬ 
tion  by  May  4.  1978.  No  change  was  made 
as  a  result  of  this  comment  because,  as 
explained  above,  the  regulation  already 
requires  the  appropriate  showing. 

7.  A  commenter  suggested  that  the 
phrase  “physically  impossible”  be  clari¬ 
fied.  This  was  not  done  because  decisions 
will  need  to  be  made  on  a  case-by-case 
basis,  after  considering  all  relevant  facts. 


FEOEKAL  REGISTER,  VOL.  42,  NO.  239— TUESDAY,  DECEMBER  13,  1977 


62642 


RULES  AND  REGULATIONS 


8.  A  commenter  requested  clarification 
of  the  phrase  “preexisting  facilities  and 
structures’’  in  §  710.11.  It  is  impossible 
to  give  a  definitive  list.  However,  under 
present  interpretation,  sedimentation 
ponds,  haul  roads,  off -site  spoil  storage 
facilities  including  head -of -hollow  fills, 
and  slurry  ponds  or  waste  impoundments 
are  included.  Facilities  and  structures 
not  serving  active  mining  areas  after 
May  4,  1978,  need  not  be  reconstructed. 
An  example  is  existing  sedimentation 
ponds  draining  watersheds  in  which 
coal  removal  has  ended,  even  though 
reclamation  is  continuing. 

9.  Section  710.12  provides  for  appli¬ 
cations  for  and  approval  of  exemptions 
for  small  operators  as  set  forth  in  §  502 
of  the  Act.  Several  comments  were  re¬ 
ceived  that  the  Act  does  not  allow  for 
a  process  of  applications  and  Secretarial 
grants  of  the  small  operator  exemption, 
but  rather,  creates  the  exemption  by 
operation  of  law.  Although  the  exemp¬ 
tion  is  created  by  law,  the  Secretary  is 
not  prohibited  from  adopting  an  appli¬ 
cation  and  approval  process.  Failure  to 
provide  an  application  and  approval 
process  would  lead  to  impossible  enforce¬ 
ment  problems  in  the  field.  It  would  be 
extremely  difficult  for  an  inspector  to 
enforce  standards  until  all  claims  of 
right  to  exemption  were  investigated  and 
resolved.  Such  an  investigation  would  be 
practically  impossible  inasmuch  as  most 
of  the  critical  facts  of  interlocking  own¬ 
ership  and  coal  production  are  beyond 
the  inspector’s  reach.  ’Therefore,  the  only 
effective  and  rational  way  to  exercise 
the  Department’s  obligations  under  the 
Act  was  to  adopt  an  application  and 
approval  process. 

10.  Several  comments  were  received 
that  the  Act  does  not  allow  the  attribu¬ 
tion  of  coal  produced  by  other  mines 
owTied  or  controlled  by  the  applicant. 
This  argument  is  not  accepted.  The  Act 
grants  the  exemption  to  “operators”  not 
“operations”,  and  the  legislative  history 
makes  it  clear  that  in  determining  eligi¬ 
bility  all  the  various  patterns  of  owner¬ 
ship  are  to  be  investigated  so  as  to  base 
the  determination  on  the  total  produc¬ 
tion  and  resources  of  the  applicant. 

11.  A  comment  was  received  that  the 
procedures  for  obtaining  an  exemption 
were  too  complex  for  some  small  opera¬ 
tors.  It  is  believed  that  this  is  not  the 
case,  and  the  Office  will  continue  to  as¬ 
sist  any  operator  who  seeks  advice. 

12.  A  commenter  requested  that  the 
definition  of  “permittee”  be  changed  to 
incorporate  the  idea  that  there  had  been 
no  change  in  ownership  after  May  2, 
1977,  so  as  to  prevent  the  sale  or  trans¬ 
fer  of  a  permittee’s  business  organiza¬ 
tion  from  a  large  operator  to  a  small  op¬ 
erator  in  order  to  qualify  for  the  exemp¬ 
tion.  ’This  idea  was  accepted  in  part. 
Section  710.12(c)  (2)  (hi)  was  adopted  to 
achieve  that  result  for  substantial 
changes  in  ownership,  except  for  changes 
due  to  death  of  an  owner. 

13.  A  comment  was  received  that 
§  710.12  should  require  that  a  small  op¬ 
erator’s  mine  be  in  operation  prior  to 
August  3,  1977.  No  changes  were  made  as 
a  result  of  this  comment  because  the 


regulations  interpret  §  502(c)  of  the  Act 
to  also  exempt  operations  which  had  per¬ 
mits  but  did  not  mine  prior  to  August  3, 
1977, 

14.  Comments  were  made  that  there 
should  be  a  filing  deadline  for  applica¬ 
tions  for  the  exemption  in  order  to  allow 
orderly  consideration  of  the  applications. 
This  comment  was  accepted,  and  a  filing 
date  of  February  3,  1978,  was  included. 

15.  Comments  were  received  that  at¬ 
tribution  should  be  based  on  ownership  as 
well  as  control  of  coal  production.  This 
comment  was  accepted.  Ownership  is  a 
clear  and  measurable  indication  of  eco¬ 
nomic  benefit  from  the  production. 

16.  Commenters  suggested  that  a 
method  should  exist  for  the  revocation 
of  an  exemption  if  it  was  erroneously 
granted  or  production  during  the  year 
exceeded  100,000  tons.  Language  was 
added  to  make  this  explicit. 

17.  Comments  were  received  that  the 
regulations  should  grant  exemptions  only 
to  mines  operating  under  valid  permits 
and  should  not  allow  exemptions  to  those 
who  mined  in  1976  without  permits.  No 
change  was  made  as  a  result  of  this 
comment  because  the  proper  test  under 
the  Act  is  whether  or  not  the  current  per¬ 
mit  was  issued  prior  to  August  3,  1977. 

Part  715 — General  Performance 
Standards 

Note. — ^The  general  performance  standards 
in  this  part  are  applicable  during  the  initial 
regulatory  program.  They  are  based  on  the 
standards  referenced  in  §  502(b)  of  the  Act 
and  Include  requirements  which  are  neces¬ 
sary  to  meet  those  standards.  Other  per¬ 
formance  standards  in  §  515(b)  of  the  Act 
have  been  used  as  a  guide  whenever  possible 
in  developing  the  standards  to  fully  imple¬ 
ment  the  initial  program. 

1.  Several  commenters  objected  to  the 
requirement  in  §  715.11(b)  for  all  au¬ 
thorizations  to  permittees  to  be  main¬ 
tained  at  or  near  the  mine  site.  ’They 
suggested  that  only  the  permit  and 
related  documents  be  made  available  at 
the  site  or  at  a  central  company  office. 
'These  suggestions  were  not  accepted.  The 
Act  requires  compliance  with  applicable 
State  and  Federal  laws  and  regiUations, 
thus  availability  of  other  permits  and 
related  documents  is  essential  in  deter¬ 
mining  compliance  with  the  Act.  In 
order  to  ensure  effective  and  efficient 
enforcement  it  is  necessary  for  permits 
and  related  documents  to  be  readily 
available  to  State  and  Federal  officials  in 
the  course  of  their  on-site  inspections. 
However,  the  phrase  “at  or  near  the  mine 
site”  is  intended  to  include  offices  in 
nearby  towns. 

2.  Commenters  objected  to  the  stale 
requirements  of  the  maps  required  by 
§  715.11(c)  as  being  unreasonable.  In  re¬ 
sponse  to  these  objections,  the  scale  re¬ 
quirement  was  changed  to  1:6,000  (1  inch 
equals  500  feet),  or  larger  scale.  'This 
scale  is  consistent  with  the  smallest  map 
scale  for  mine  maps  required  by  the  Min¬ 
ing  Enforcement  and  Safety  Administra¬ 
tion  (30  CFR  77.1200). 

3.  Many  commenters  suggested  that  a 
30-day  deadline  for  submittal  of  certified 
mine  maps  required  by  §  715.11(c)  would 


overtax  the  available  engineers  and  sur¬ 
veyors.  The  deadline  is  extended  to  60 
days  in  the  final  regulations  to  accom¬ 
modate  the  anticipated  increase  in  de¬ 
mand  for  engineers  and  surveyors. 

4.  A  few  commenters  questioned  the 
meaning  of  the  phrase  “where  any  ele¬ 
ment  of  the  operations  is  regulated  by 
a  State”  in  5  715.11(a).  'The  phrase  is 
rooted  in  §  502(a)  of  the  Act  and  is  in¬ 
tended  to  be  a  general  statement  of  ap¬ 
plicability  consistent  with  §  710.11  of 
these  regulations.  'The  performance 
standards  apply  to  coal  mining  opera¬ 
tions  currently  regulated  by  a  State 
under  other  State  or  Federal  statutes, 
including  the  Federal  Water  Pollution 
Control  Act  and  State  laws  governing 
mining. 

Section  715.12  Signs  and  markers. 

1.  Section  715.12,  signs  and  markers, 
specifies  requirements  for  identifying 
and  warning  signs  and  for  markers  of 
permit  perimeters  and  buffer  zones  with¬ 
in  the  permit  area.  The  marking  of  per¬ 
mit  boundaries,  blasting  areas,  and  other 
special  activity  areas  where  caution  must 
be  exercised  by  the  permittee  and  other 
personnel  is  common  in  many  States.  In 
response  to  the  many  comments  received, 
these  regulations  are  simplified  in  the 
interest  of  consistency  with  State  rules 
during  the  initial  program. 

’The  regulations  seek  to  balance  the 
desire  to  reduce  cost  and  bother  to  the 
permittee  against  the  need  for  ample 
identification  in  the  interest  of  citizen 
participation,  inspection  by  the  regula¬ 
tory  authority,  employee  guidance  and 
protection  of  the  public.  Proper  marking 
of  perimeters  and  working  areas  will  be 
particularly  valuable  in  preventing 
equipment  operators  from  inadvertently 
entering  areas  not  authorized  for  dis¬ 
turbance  and  should  help  eliminate 
arguments  over  location  of  perimeters. 
Many  commenters  objected  to  the  num¬ 
ber  of  markers  required  and  the  speci¬ 
ficity  of  spacing  requirements.  Others 
generally  supported  the  proposed  regu¬ 
lation  in  the  interest  of  citizen  monitor¬ 
ing  of  coal  mining  operations.  A  third 
principal  group  of  commenters  gen¬ 
erally  argued  for  giving  greater  latitude 
to  regulatory  authorities  in  sign  and 
marker  requirements. 

2.  Commenters  objected  to  the  require¬ 
ment  in  §  715.12(b)  that  identification 
numbers  of  other  authorizations  to  mine 
be  shown  on  the  grounds  that  if  all  such 
numbers  were  shown  signs  would  be 
very  large.  In  response,  that  section  has 
been  revised  to  require  only  the  current 
mining  and  reclamation  permit  number 
issued  by  the  regulatory  authority  apply¬ 
ing  to  the  posted  permit. 

3.  There  was  general  agreement  among 
commenters  that  more  latitude  should  be 
allowed  in  the  type  of  markers  and  mini¬ 
mum  spacing  for  perimeter  markers. 
Section  715.12(c)  has  been  modified  to 
provide  for  markers  as  deemed  appro¬ 
priate  by  the  regulatory  authority.  Many 
commenters  questioned  the  practica¬ 
bility  of  maintaining  markers  after  May 
3,  1978,  in  an  active  pit  showing  the 
boundary  of  coal  mined.  This  require¬ 
ment  has  been  deleted  in  view  of  the 
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availability  of  a  certified  map  as  re¬ 
quired  in  §  715.11(c). 

4.  Comments  on  buffer  zone  markers. 

§  715.12(d),  were  similar  to  those  on 
perimeter  markers,  mainly  arguing  for 
greater  fiexibility  in  type  and  minimum 
spacing.  This  requirement  has  been  re¬ 
vised  to  make  it  consistent  with  those 
relating  to  perimeter  markers.  Further, 
it  should  be  noted  that  the  requirement 
for  buffer  zone  markers  does  not  pre¬ 
clude  mining  through  streams  where 
specifically  approved  by  the  regulatory 
authority  under  the  controlled  conditions 
established  by  §  715.17. 

5.  A  number  of  commenters  suggested 
that  blasting  signs  should  only  be  re¬ 
quired  at  the  blasting  areas.  'Fiis  sug¬ 
gestion  was  rejected  on  the  grounds  that 
all  persons  entering  a  property  where 
blasting  is  carried  on  should  be  informed 
of  the  potential  hazards. 

6.  Many  commenters  objected  to  the 
requirement  in  §  715  12(f)  for  topsoil 
markers  because  topsoil  storage  areas 
are  well  known  to  employees  and  dis¬ 
turbance  of  topsoil  storage  areas  is  not 
currently  a  significant  problem.  These 
comments  were  rejected  because  these 
regulations  require  more  care  in  topsoil 
handling  and  storage  than  has  previous- 
ly’been  the  practice,  and  the  requirement 
represents  a  minor  burden  to  the  opera¬ 
tor.  Markers,  rather  than  specific  signs, 
will  be  required. 

Section  715.13  Postminina  use  of 
land.  Section  715.13,  Postmining  use  of 
land,  establishes  criteria  and  procedures 
to  determine  the  postmining  u.se  of  the 
land.  An  achievable  postmining  land  ase 
within  a  permit  area  is  essential  to 
achieving  the  purposes  of  tiie  Act.  The 
regulations  are  intended  to  supplement 
existing  land  planning  capabilities  of 
States  and  local  governments. 

1.  Comments  objecting  to  the  word 
“promptly”  in  paragraph  (a>  have  re¬ 
sulted  in  a  change  to  “in  a  timely  man¬ 
ner.”  The  Act  clearly  intends  for  recla¬ 
mation  w'ork  to  be  carried  out  as  an 
integral  part  of  the  mining  operation. 
Section  515(b)  <16»  of  the  Act  requires 
that  under  the  permanent  program  rec¬ 
lamation  efforts  must  proceed  “as  con¬ 
temporaneously  as  practicable.”  The 
words,  “in  a  timely  manner”  are  intended 
to  fulfill  the  intent  of  the  Act  w'ithout 
going  as  far  as  the  permanent  program 
requirement. 

2.  Some  comm.enters  suggested  that  a 
higher  and  better  use  cannot  be  the  ob¬ 
jective  of  reclamation.  These  comments 
were  not  accepted.  Section  515(b)(2)  of 
the  Act  requires  that  this  objective  be 
met  when  the  land  is  not  returned  to  its 
premining  use.  A  higher  and  better  use 
determination  ba.>ed  on  the  landowner 
input  and  local  capability  of  tl\e  land  for 
a  higher  or  better  use  is  paramount  in 
reclaiming  m.ined  lands  when  the  land  is 
not  returned  to  its  premining  condition. 

3  Commenters  suggested  that  areas 
within  a  region  should  be  referenced  as  a 
means  of  approving  a  postmining  land 
use  even  if  such  u.se  is  not  necessarily 
compatible  wdth  those  of  the  imme¬ 
diately  surrounding  area.  The  intent  of 
the  proposed  regulations  was  to  allow' 


consideration  of  land  uses  in  areas  of 
similar  terrain  and  climate  within  the 
surrounding  region.  In  considering  a 
wider  area,  many  differing  postmining 
land  uses  could  come  into  play  thereby 
not  restricting  the  landowner  and  the 
regulatory  authority  to  a  set  of  prede¬ 
termined  uses  for  the  land  where,  for  ex¬ 
ample,  homesite  development  is  needed. 
Regardless  of  the  reference  area  used, 
it  is  essential  that  the  postmining  use  be 
compatible  with  the  immediately  ad¬ 
jacent  areas.  Changes  have  been  made 
in  §  715.13<b)  to  incorporate  reference  to 
tlie  surrounding  area. 

Under  si  715.13(b)  (3),  the  historic  u.se 
of  the  land  must  be  considered  in  cer¬ 
tain  circumstances.  Historic  use  should 
usually  be  determined  by  reference  to 
the  dominant  use  during  the  preceding 
20  years,  or  longer  period  if  the  domi¬ 
nant  use  cannot  be  determined  for  that 
20  year  period. 

4.  Comments  suggesting  that  tiie  per¬ 
mittee  should  not  be  held  responsible 
for  inadequate  reclamation  of  lands  by 
other  mine  operators  implies  tll?(t  the 
standard  for  determining  the  post¬ 
mining  land  use  is  the  use  of  the  land 
immediately  before  the  current  mining. 
Section  515(b)(2)  makes  clear  that  the 
intent  of  the  Act  is  for  lands  to  be  re¬ 
stored  to  the  cap.ability  of  supporting 
u.-es  which  it  could  support  prior  to  any 
mining.  The  regulations  require  that 
such  lands  be  returned  to  the  highest 
and  best  use  possible  that  is  compatible 
with  surrounding  areas.  Since  much  of 
the  land  that  previously  had  been  mined 
was  left  in  extremely  poor  condition  and 
the  Act  does  not  intend  this  use  to  be 
the  basis  for  determining  the  po.st- 
mining  land  use.  it  is  intended  that  lands 
that  previously  had  been  mined  will  have 
a  postmining  use  that  is  equal  to  or 
higher  or  better  than  it  was  before  any 
mining  occurred.  This  objective  will  be 
based  on  land  uses  in  the  surrounding 
area. 

5.  Commenters  noted  that  the  pro- 
po.sed  regulations  did  not  allow  im¬ 
poundments  of  water  to  remain  in  the 
postmining  land  use.  It  is  recognized 
that  such  impoundments  may  be  a  bene¬ 
ficial  part  of  the  postmining  use  and 
should  be  permitted.  The  regulations 
have  been  changed  to  include  impound¬ 
ments  of  water  in  the  categories  of  al¬ 
ternative  land  uses. 

6.  Some  commenters  objected  to  the 
requirement  in  s  715.13(d)  (6)  that 
plans  be  designed  by  “a  registered  pro¬ 
fessional  engineer,  or  other  professional, 
who  is  knowledgeable  about  the  pro¬ 
posed  land-use  category  *  *  •”.  The  in¬ 
tention  was  to  insure  that  the  plans 
are  designed  by  a  competent  person  in 
accordance  with  high  professional 
standards.  The  regulations  have  been 
changed  slightly  to  permit  some  flex¬ 
ibility  but  maintain  the  high  standard 
fay  also  allowing  the  design  to  be  made 
under  the  supervision  of  the  profession¬ 
al  person. 

7.  Other  comments  objecting  to  the 
requirement  in  §  715.13(d)  (4)  and  (5) 


for  letters  of  commitment  have  been 
considered.  Some  clarifying  language 
has  been  added,  but  the  basic  intent  of 
the  regulations  remains  that  firm  as¬ 
surances  must  be  given  before  approval 
of  the  mining  application  that  the  post¬ 
mining  use  will  be  successfully  com¬ 
pleted.  Such  assurances  are  necessary 
to  show  that  there  is  “reasonable  like¬ 
lihood"  of  the  proposed  use  being 
achieved  as  required  by  S  515(b)  (2)  of 
the  Act. 

Section  715.14  Backfilling  and  grad¬ 
ing. 

1.  A  few  commenters  argued  that 
permittees  should  be  allow'ed  to  distrib¬ 
ute  box  cut  spoils  on  other  than  the 
mined  area  and  grade  these  sfjoils  to 
blend  in  with  the  surrounding  original 
contour.  This  type  of  operation  is  per- 
mi.ssible  under  the  regulations  if;  (1)  it 
conforms  to  the  other  requirements  such 
as  topsoil  removal  and  grading  of  the 
mined  area  to  approximate  original  con¬ 
tour;  (2)  the  box  cut  .spoils  are  also 
graded  to  approximate  original  contour 
or  to  the  lowest  practicable  grade;  (3) 
the  reclamation  achieves  an  ecologically 
sound  land  use  compatible  with  the  sur¬ 
rounding  region,  and  (4)  other  provi¬ 
sions  pertaining  to  spoil  handling  in  all 
types  of  mines  are  met. 

Section  515(b)  (3)  of  the  Act  requires 
that  operations  be  conducted  in  a 
manner  that  restores  the  approximate 
original  contour  of  the  land  except  in 
mountaintop  removal  operations  or  in 
operations  involving  thick  or  thin  over¬ 
burden.  Section  515(b)  (3)  of  the  Act  re¬ 
quires  any  excess  overburden  to  be 
graded  and  compacted  (W'here  advis¬ 
able)  to  attain  the  lowest  grade  possible 
but  not  exceeding  the  angle  of  repose  of 
the  spoil.  However,  the  natural  angle  of 
repose  of  certain  types  of  natural  ma¬ 
terials  may  be  too  steep  to  control  ero¬ 
sion  and  increases  in  total  suspended 
solids.  Thus,  the  postmining  slopes  are 
likely  to  be  reduced  below'  the  angle  of 
repose  in  many  situations.  The  disposal 
of  excess  material  is  addressed  in 
§  715.15. 

Box  cut  spoils  should  be  limited  in 
amount  and  in  land  area  affected  and 
should  be  graded  to  blend  into  the  sur¬ 
rounding  terrain.  The  concept  of  ap¬ 
proximate  original  contour  allows 
return  of  all  spoils  to  a  mined  area  even 
when  the  result  is  a  higher  elevation 
that  blends  with  the  surrounding 
terrain. 

2.  Several  commenters  suggested  that 
the  proposed  regulations  so  restricted 
disturbance  of  land  above  tiie  highwaU 
as  to  restrict  the  construction  of  support 
facilities  above  the  high  wall.  Since  the 
purpose  of  tlie  standard  w  as  to  minimize 
the  area  disturbed  and  not  to  limit  tlie 
placement  of  support  facilities  in  other 
than  steep  slope  mining  (where  §  515(d) 
(3)  of  the  Act  further  limits  the  dis¬ 
turbance  of  land  above  the  top  of  the 
highw'all),  the  section  has  been  revised 
to  allow  construction  of  mine  support 
facilities  above  the  highwall.  This 
change ’is  necessitated  by  the  use  of  the 
term  highwall  in  area  mining  as  well 
as  in  steep  slope  situations. 


FEDERAL  REGISTER,  VOL.  42,  NO.  239 — TUESDAY,  DECEMBER  13,  1977 


62644 


RULES  AND  REGULATIONS 


3.  A  large  number  of  comments  re¬ 
flected  confusion  with  the  determination 
and  use  of  slope  measurements.  Several 
commenters  argued  that  the  section  was 
overly  restrictive  in  requiring  a  return 
to  specific  slopes  rather  than  to  the  ap¬ 
proximate  original  contour  as  defined  in 
§  710. 5.  Many  commenters  expressed  un¬ 
certainty  as  to  the  meaning  of  “average 
natural  slope”  and  “average  maximum 
natural  slope”.  Some  commenters  indi¬ 
cated  that  attempts  to  describe  natural 
slopes  over  a  large  area  by  use  of  a 
single  average  slope  would  be  difficult. 

In  view  of  the  confusion  generated  by 
the  proposed  regulations,  the  sections 
dealing  with  slope  measurements  have 
been  revised  to  remove  the  word  “aver¬ 
age”.  The  regulations  require  that  the 
reclaimed  areas  must  be  graded  to  slopes 
equal  to  or  less  than  “approximate  pre¬ 
mining  slopes”,  which  are  those  slopes 
determined  bj’  the  regulatory  authority 
to  be  stable  slopes  that  provide  a  land 
surface  capable  of  supporting  the  ap¬ 
proved  postmining  land  use.  The  term 
“approximate  premining  slopes”  is  meant 
to  indicate  that  such  slopes  must  be  se¬ 
lected  according  to  the  following  crite¬ 
ria;  (1)  they  do  not  appreciably  exceed 
the  maximum  slopes  measured  for  the 
premining  surface;  (2)  they  may  be  less 
steep  than  the  natural  slopes  by  that 
amount  necessary  to  prevent  slides,  ero¬ 
sion  and  water  pollution,  to  provide  ade¬ 
quate  drainage,  to  cover  all  acid  forming 
and  other  toxic  materials,  to  permit  re- 
vegetation,  and  to  achieve  the  approved 
postmining  land  use. 

The  “final  graded  slope”,  that  meas¬ 
ured  after  mining  and  grading,  is  not 
necessarily  a  uniform  slope  but  is  often 
an  overall  average  slope.  Therefore,  ter¬ 
races,  roads  and  diversion  ditches  may 
be  included  within  the  slope  measure¬ 
ment  path  provided  the  overall  final 
graded  slope  meets  the  criteria  set  out 
above.  Long,  uniform,  uninterrupted 
slopes  are  not  generally  desirable  since 
they  tend  to  erode  more  readily  than  do 
rolling,  nonuniform  slopes.  Therefore, 
§§  715.14fa)  (2)  and  715.14(a)(3)  have 
been  revised  accordingly. 

The  final  regulations  also  reflect  the 
fact  that  premining  slope  measurements 
must  take  into  account  natural  variations 
in  slopes.  In  many  cases  it  would  be  ap¬ 
propriate  for  the  permittee  to  develop 
accurate  topographic  maps  for  an  area 
prior  to  any  mining  and  to  develop  an 
overlay  of  the  proposed  postmining  to¬ 
pography  where  that  topography  blends 
in  with  the  surrounding  terrain,  reestab¬ 
lishes  the  surface  drainage  system,  and 
serves  the  approved  postmining  land  use. 
Then  the  final  graded  slopes  will  be  spe¬ 
cifically  defined  on  the  approved  post¬ 
mining  topographic  contour  maps,  where 
they  may  be  reviewed  as  a  whole. 

4.  A  few  commenters  noted  that  meas¬ 
urement  of  final  graded  slopes  after  top¬ 
soil  had  been  replaced  would  require  an¬ 
other  removal  of  the  topsoil  prior  to  re¬ 
grading  if  the  slopes  did  not  meet  the 
criteria  of  this  section.  This  comment 
has  been  accepted  and  the  section  re¬ 
vised. 


5.  A  number  of  commenters  recom¬ 
mended  that  the  regulations  allow  the 
use  of  topographic  maps,  aerial  photog¬ 
raphy,  and  other  photogrammetric  meth¬ 
ods  to  measure  premining  and  postmin¬ 
ing  slopes.  Such  methods  are  appropriate 
only  when  the  topographic  maps  and 
photographically-produced  maps  are  of 
sufficient  accuracy  to  ensure  adequate 
measurements.  Thus,*  while  maps  and 
photographs  may  be  used  in  addition  to 
or  in  place  of  field  measurements,  the 
maps  and  photographs  must  be  estab¬ 
lished  as  accurate  by  the  permittee. 
Commonly  used  professional  engineering 
practices  are  suitable  for  slope  measure¬ 
ments.  While  the  word  “surveyed”  has 
been  deleted  in  the  final  version  of  the 
regulation  to  make  clear  that  other 
means  may  suffice  for  slope  measure¬ 
ment,  surveys  may  still  be  required  by 
the  regulatory  authority. 

6.  Several  commenters  argued  that  any 
restrictions  on  terraces  exceeded  the 
rulemaking  authority  under  the  Act. 
This  comment  is  not  accepted.  Terraces 
should  have  a  well-defined  role  in  sup¬ 
porting  the  approved  postmining  land 
use  and  should  not  simply  be  left  because 
a  permittee  decides  that  regrading  is 
onerous.  If  unproperly  constructed,  such 
terraces  may  impound  water,  provide  un¬ 
necessary  access  to  fragile  areas,  and 
cause  an  aesthetic  blight  on  slopes. 

7.  Commenters  noted  the  desirability 
of  allowing  terraces  on  slopes  less  than 
20  degrees  to  break  up  runoff  over  long 
and  otherwise  uninterrupted  slopes.  Al¬ 
though  the  practice  of  constructing  di¬ 
version  ditches  in  the  form  of  small 
terraces  on  moderate  slopes  is  not  un¬ 
common,  it  is  not  appropriate  to  leave 
wide  terraces  on  any  slopes  unless  the 
access  afforded  by  such  terraces  is  sup¬ 
portive  of  the  approved  postming  land 
use. 

8.  Additional  commenters  stated  that 
the  20  foot  terrace  width  and  the  terrace 
face  slope  of  lv:2h  (50  percent)  w’ere  so 
restrictive  as  to  preclude  mining  on  steep 
slopes  since  the  prescribed  width  was 
unreasonably  small  and  the  regraded 
slope  would  make  it  impossible  to  achieve 
the  approximate  original  contour  in 
steep  terrains.  The  absolute  limit  on 
terrace  faces  (the  outslope  of  the  terrace 
bench)  has  been  modified  to  allow  the 
alternative  use  of  a  stability  calculation 
recommended  by  a  number  of  com¬ 
menters.  How’ever,  since  stability  factors 
can  change  according  to  the  method  of 
calculation,  all  calculations  are  to  be 
based  on  commonly  accepted  professional 
engineering  practices.  If  it  becomes  nec¬ 
essary  to  specify  methods,  the  Depart¬ 
ment  will  do  so.  Width  limitations  have 
been  retained  in  order  that  terraces  will 
not  serve  as  access  roads  unless  special 
consideration  is  given  to  retention  or  con¬ 
struction  of  roads  to  support  the  post¬ 
mining  land  use  and  the  roads  are  in¬ 
cluded  in  the  approved  postmining  land 
use  plan. 

The  definition  of  approximate  original 
contour  in  the  Act  supports  the  concept 
of  not  restricting  terraces  to  steep  slopes 
so  long  as  the  terrace  is  not  used  as  an 
inappropriate  substitute  for  construction 


of  lower  grades.  Thus  the  distinction  be¬ 
tween  grading  on  steep  and  moderate 
slopes  has  been  discarded.  The  need  to 
restrict  terraces  to  those  situations  where 
such  level  breaks  in  the  terrain  are  truly 
necessary  must  be  emphasized.  Smaller 
diversion  ditches  are  often  more  suitable 
than  terraces  to  achieve  these  purposes. 
Further,  the  terraces  discussed  in  the 
regulation  are  those  to  be  left  after  min¬ 
ing  and  regrading  are  completed.  During 
operation  of  the  mine  steeper  outslopes 
and  wider  benches  may  be  temporarily 
constructed  if  they  are  safe  and  in  com¬ 
pliance  with  the  Act  and  regulations. 

9.  The  term  “cut-and-fill  terrace”  was 
unclear  to  a  number  of  commenters.  Cut 
terraces  are  those  formed  by  excavation 
into  undisturbed  strata  while  fill  terraces 
are  those  formed  by  placing  and  com¬ 
pacting  earth  materials. 

10.  A  limited  number  of  comments 
recommended  retention  of  portions  of 
the  highwall.  The  recommendation  was 
not  accepted  since  the  Act  and  the  legis¬ 
lative  history  indicate  that  no  highwalls 
are  to  be  left  after  mining  is  completed. 
Highw’all  elimination  is  mandated  in 
§  515(b)  (3)  of  the  Act  as  is  attainment  of 
the  “lowest  practicable  grade”  in  cases 
of  inadequate  overburden  to  fully  grade 
to  approximate  original  contour.  Return 
to  the  “appropriate  original  contour”  to 
“cover  completely  the  highwall”  is  re¬ 
quired  in  §  515(d)  of  the  Act  for  steep 
slope  areas. 

11.  One  commenter  noted  the  need  to 
ensure  that  regraded  drainage  areas  be 
returned  to  stable  conditions.  It  is  the  in¬ 
tent  of  this  section,  §  715.17  and  §  715.20 
to  require  that  disturbed  watersheds,  in¬ 
cluding  all  areas  disturbed  by  temporary 
diversion,  be  reclaimed  to  conditions  that 
approximate  premining  hydrologic  con¬ 
ditions  with  minimal  change  in  water 
flow  and  water  quality. 

12.  A  number  of  commenters  proposed 
that  spoil  placement  on  the  downslope  of 
areas  with  slopes  less  than  20  degrees 
should  be  prohibited  or  controlled.  Sec¬ 
tion  515(d)  of  the  Act  and  §  716.2  of  the 
regulations  allow  the  regulatory  author¬ 
ity  to  apply  steep  slope  controls  to  slopes 
le.ss  than  20  degrees.  Such  controls  would 
include  prohibition  of  placement  of  spoil 
on  the  downslope. 

13.  Some  commenters  suggested  that 
the  criteria  specified  in  §  515(d)  (4)  of 
the  Act  for  determination  of  “any  lesser 
slope”  as  a  steep  slope  should  be  related 
to  the  region  or  State  rather  than  to  the 
“surrounding  area”.  In  §  515(d)  of  the 
Act,  the  term  “region  or  State”  is  used. 
The  intent  of  the  section  is  to  provide  the 
regulatory  authority  a  basis  for  selecting 
low’er  slopes  that  complement  the  land 
use,  blend  in  with  surrounding  terrain 
and  minimize  erosion  in  highly  erodible 
soils.  In  light  of  this,  the  proposed  phrase 
is  retained  since  it  appears  to  better  suit 
the  site-specific  requirements  important 
to  identifjdng  lesser  slopes.  In  response 
to  comments,  the  word  “geology”  has 
been  added  to  the  factors  to  be  considered 
when  determining  less  steep  slopes. 

14.  The  terrace  section  has  been  re¬ 
vised  to  add  the  criteria  of  stability  and 
minimization  of  erosion  to  the  proposed 
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paragraph.  It  is  recognized  Uiat  the  sta¬ 
bility  provided  by  a  bench  is  not  truly 
mass  stability  but  rather  temporary 
drainage  and  erosional  stability.  One 
commenter  recommended  that  culverts 
be  allowed  temporarily  for  vehicular 
traffic.  This  comment  again  points  out 
that  mtiny  people  view  terraces  as  a 
means  of  access  rather  than  for  tempo¬ 
rary  control  of  erosion.  Such  measures  as 
the  use  of  terraces  to  control  drainage 
are  permitted  when  approved  by  the  reg¬ 
ulatory  authority. 

15.  A  number  of  recommendations 
were  received  to  add  a  section  that  ad¬ 
dressed  the  backfiling  and  grading  re¬ 
quirements  for  previously  mined’ lands. 
The  commenters  suggested  that  such  a 
section  was  necessary  to  address  the 
problem  of  grading  to  approximate  orig¬ 
inal  contour  when  much  of  the  previous 
mining  deposited  spoil  and  wastes  on  the 
downslope  and  insufficient  material  is 
available  for  grading.  Commenters  indi¬ 
cated  that  in  such  cases  it  would  be  de¬ 
sirable  to  encourage  remining  of  poorly 
reclaimed  areas  since  the  current  regu¬ 
lations  would  ensure  an  improvement  of 
land  quality,  and  perhaps  water  quality, 
over  and  above  that  left  by  the  previous 
mining.  Arguments  for  an  additional  sec¬ 
tion  have  merit  in  view  of  one  of  the  pur¬ 
poses  of  the  Act,  to  promote  the  reclama¬ 
tion  of  mined  areas  left  without  adequate 
reclamation.  The  regulations  have  been 
revised  to  reflect  the  reality  that  suffi¬ 
cient  spoil  or  topsoil  may  not  be  available 
to  achieve  postmining  conditions  which 
meet  all  the  land  configuration  and  re¬ 
vegetation  requirements.  Such  operations 
are  required  to  retain  all  overburden  and 
spoil  material  on  the  bench  and  to  grade 
completely  to  eliminate  the  highwall  and 
maintain  a  stable  slope.  The  entire  min¬ 
ing  area  must  be  stabilized  and  revege¬ 
tated.  The  provision  has  been  added  to 
§  715.14(b)(1). 

16.  Several  commenters  argued  that 
the  proposed  mountaintop  removal  pro¬ 
visions  would  permit  mid  western  opera¬ 
tions  to  remove  an  entire  coal  seam  from 
a  hill  and  not  return  the  land  to  the  ap¬ 
proximate  original  contour.  Such  changes 
in  land  form  and  use  are  allowed  only 
when  the  provisions  of  §  515(c)  of  the 
Act  are  met.  In  accordance  with  the  Act, 
the  paragraph  has  been  amended  to  indi¬ 
cate  that  the  exception  is  given  only  in 
cases  where  certain  land  planning  re¬ 
quirements  and  stringent  performance 
standards  are  met.  It  may  be  authorized 
in  lieu  of  the  approximate  original  con¬ 
tour, 

17.  Comments  were  received  indicating 
that  in  mountaintop  removal  operations 
the  slopes  were  too  restrictive.  Other 
commenters  objected  that  the  static 
safety  factor  of  1.5  wa.s  an  uncertain 
measure  of  mass  stability.  The  safety 
factor  is  an  appropriate  measure  of  mass 
stabihty  that  has  been  accepted  by  the 
Corps  of  Engineers,  MFSA,  and  other 
agencies.  Greater  slopes  may  be  used  if 
the  safety  factor  is  achieved  and  ero¬ 
sional  stability  is  assured.  Regulatory 
authorities  may  specify  higher  safety 
factors  when  necessary,  and  permittees 


will  be  responsible  for  design  and  con¬ 
struction  that  provides  more  stability. 

18.  Extensive  comments  indicated  con¬ 
cern  over  the  apparent  restrictions  on 
large  impoundments  in  §  715.14(e).  In 
view  of  the  numerous  comments  in  favor 
of  such  impoundments,  the  Department 
has  taken  guidance  from  the  Act  for  re¬ 
view  of  proposals  for  impoundments  and 
placed  the  language  of  §  515(b)  (8)  of 
the  Act  in  §  715.17  because  it  involves 
hydrologic  criteria.  Further  reference  is 
made  to  large  impoundments  both  in 
this  section  and  in  §  715.13  of  this  part. 
The  revised  portion  makes  clear  that  it 
will  be  necessary  to  grade  areas  involved 
in  such  impoundments  to  an  appropri¬ 
ate  contour  and  that  all  highwalls  must 
be  eliminated.  Section  715.17(i)  includes 
water  quality  and  other  criteria  that 
must  be  met.  It  also  makes  clear,  as  a 
few  commenters  pointed  out,  that  acid- 
forming  and  toxic-forming  materials 
cannot  be  inundated  by  waters  in  these 
impoundments  without  first  independ¬ 
ently  meeting  the  requirements  for  bur¬ 
ial  or  neutralization  of  paragraph  (j)  of 
this  section. 

19.  Comments  received  on  the  proposal 
for  sVnall  depressions  generally  expressed 
the  concern  that  the  one  cubic  yard  lim¬ 
itation  was  overly  restrictive.  Since  a 
paragraph  addressing  permanent  im¬ 
poundments  is  now  incorporated  in  the 
regulations,  the  limit  remains  appropri¬ 
ate  to  distinguish  between  surface  ma¬ 
nipulations  that  assist  with  revegetation 
and  erosion  control  by  impounding  small 
amounts  of  water  in  confined  areas  and 
those  impoundments  that  may  adversely 
affect  the  area  and  which  must  therefore 
receive  special  consideration  by  the  reg¬ 
ulatory  authority.  Contour  furrowing, 
chiselling,  and  other  normal  agricultural 
methods  of  manipulating  the  surface  are 
permitted  even  if  the  long  linear  furrow 
exceeds  1  cubic  yard  in  size.  This  section 
does  not  refer  to  depressions  that  may 
be  caused  by  subsidence  of  underground 
mines.  Subsidence  will  be  addressed  in 
the  permanent  regulatory  program. 

20.  Several  comments  related  to  §  715.- 
14(f) -(h)  dealing  witli  thin  and  thick 
overburden.  A  few  commenters  suggested 
the  word  “transport”  be  deleted  to  avoid 
movement  of  material  such  as  first  cut 
spoils  back  into  the  mine  area.  It  is  ap¬ 
propriate  to  indicate  that  materials  may 
have  to  be  transported  to  achieve  back¬ 
filling  and  grading. 

21.  Some  concern  was  expressed  over 
the  distinction  between  thin  and  thick 
overburden.  In  particular,  reviewers  were 
concerned  that  not  aji  operations  meet¬ 
ing  the  criteria  for  thick  and  thin  over¬ 
burden  needed  a  modification  of  the  re¬ 
quirement  to  achieve  the  approximate 
original  contoiu-.  The  regulations  have 
been  revised  to  require  that  whether  thin 
or  thick  overburden  conditions  exist,  op¬ 
erations  must  ichieve  approximate  orig¬ 
inal  contour  whenever  possible. 

22.  A  number  of  commenters  indicated 
that  the  angle  of  repose  is  not  always 
stable.  It  is  recognized  that  the  average 
angle  of  repose  of  earth  material  is  not 
always  stable  in  terms  of  erosion.  Thus, 


a  minor  change  in  wording  has  been 
made  to  clarify  that  the  objective  is  mass 
and  erosion  stability.  The  word  “reshap¬ 
ing”  has  been  changed  to  the  phrase 
“grading  or  backfilling”  to  conform  to 
the  Act.  A  few  commenters  said  the  lv:2h 
(50  percent)  slope  lequirement  for  high¬ 
wall  slopes  in  areas  of  thin  overburden 
w’as  too  steep  and  recommended  lv:3h. 
Regulatory  authorities  are  encouraged  to 
require  more  stringent  grades  wherever 
necessai*y. 

23.  One  commenter  recommended  sub¬ 
stitution  of  the  phrase  “postmining  land 
use”  for  “ecologically  sound  land  use”. 
Since  the  latter  phrase  is  from  the  Act. 
and  implies  more  than  “postmining  land 
use”,  it  has  been  retained.  In  response 
to  a  request  to  permit  offsite  disposal  of 
spoil,  it  is  noted  that  such  disposal  is 
governed  by  §  715.15  and  may  be  done- 
only  when  the  disposal  area  is  under  the 
appropriate  control  of  the  regulatoi’y 
authority. 

24.  Many  requests  were  received  to  in¬ 
crease  the  6-inch  criterion  for  regrading 
rills  and  gullies  to  12  inches,  to  delete 
the  requirement  entirely,  or  to  provide 
substitute  language  indicating  regrad¬ 
ing  would  be  required  when  the  gully 
was  of  sufficient  size  to  preclude  success¬ 
ful  establishment  of  the  postmining  land 
use.  Other  commenters  sought  assurance 
that  regrading  would  not  be  the  only 
means  of  satisfying  the  requirement. 
Many  argued  that  returning  to  regrade 
would  increase  erosion.  In  view  of  the 
difficulty  of  distinguishing  between  a 
natural  rill  or  shallow  channel  through 
which  overland  flow  is  conducted,  the 
requirement  is  revised  to  9  inches  which 
is  an  acceptable  measure  of  difference 
between  small  rills  and  gullies  requiring 
stabilization.  How-ever,  the  regulatory 
authority  may  reduce  the  size  criterion 
where  shallower  gullies  are  disruptive  to 
the  postmining  land  use  or  if  they  cause 
excessive  erosion  and  sedimentation.  The 
value  of  9  inches  has  been  successfully 
used  in  at  least  one  State  to  distinguish 
between  these  erosional  features  requir¬ 
ing  repair  and  features  that  approximate 
natural  drainage  channels  in  highland 
(divide)  areas.  The  intent  of  the  provi¬ 
sion  is  to  allow  stabilization  through 
means  other  than  regrading  if  such 
methods  promise  equal  or  better  results. 
Thus  the  use  of  straw,  or  the  use  of  small 
equipment  to  fill  and  regrade  in  a  man¬ 
ner  that  disturbs  little  additional  area 
may  be  permissible.  This  intent  has  been 
clarified  by  changing  the  title  of  this 
section  to  Regrading  or  stabilizing  rills 
and  gullies.  Rills  and  gullies  formed 
along  disturbed  and  reclaimed  drainage 
ways  will  be  pennitted  if  vegetation  has 
first  been  established. 

25.  Several  commenters  suggested  that 
the  treatment  and  burial  requirements 
of  §  715.14(j)  (1)  were  duplicative  since 
treatment  to  neutralize  potential  toxi¬ 
city  did  not  necessarily  have  to  be  fol¬ 
lowed  by  burial.  The  regulation  has  been 
modified  to  require  treatment  to  neutral¬ 
ize  when  necessary.  Materials  that  are 
adequately  treated  need  not  be  burled. 
Others  commented  that  treatment  was 
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difficult  and  burial  should  suffice.  Still 
others  commented  that  burial  with  im¬ 
permeable  materials  would  not  permit 
compliance  with  the  requirement  of 
§  715.17  to  restore  the  approximate  pre¬ 
mining  recharge  capacity.  The  two  re¬ 
quirements  are  compatible  in  most  in¬ 
stances. 

26.  Substantial  comment  related  to  the 
specific  burial  depth  for  acid-forming, 
toxic-forming  or  combustible  materials.  . 
Recommendations  ranged  from  the  dele¬ 
tion  of  a  specific  value  to  substitution  of 
a  depth  of  10  feet.  A  number  of  com- 
m  enters  cited  a  report  that  concluded 
that  2  feet  was  an  adequate  burial  depth. 
However,  investigation  of  that  conclusion 
indicated  that  burial  at  2  feet  repre¬ 
sented  a  minimum  amount  of  material 
over  coal  wastes  and  had  not  been  tested 
for  success  over  time.  Review  of  State 
requirements  indicates  that  4  feet  is 
usually  considered  adequate  to  cover 
toxic  or  acid-forming  materials.  There  is 
limited  research  which  show's  4  feet  to 
be  inadequate  to  prevent  upward  migra¬ 
tion  of  salts  in  the  semi-arid  to  arid 
climates  or  to  protect  deep  rooting  plants 
which  are  part  of  the  revegetation  plan. 
The  regulation  has  been  revised  slightly 
to  reduce  the  amount  to  4  feet.  A  qualify¬ 
ing  phrase  has  been  placed  in  the  regula¬ 
tion  to  address  thicker  amounts  where 
necessary  to  guard  against  salt  migra¬ 
tion  and  against  exposure  by  erosion  and 
to  provide  an  adequate  plant  growdh 
substrata.  Minor  editing  has  been  done 
to  facilitate  references  to  the  minimiza¬ 
tion  of  water  pollution  while  addressing 
the  covering  of  wastes. 

27.  A  number  of  commenters  suggested 
that  coal  preparation  wastes  or  coal  con¬ 
version  facility  wastes  should  be  ex¬ 
cluded  from  consideration  in  this  para¬ 
graph  of  the  regulation.  Concern  was  ex¬ 
pressed  that  the  regulation  might  require 
routine  treatment  and  burial  of  such 
materials.  This  is  not  the  case  unless 
such  materials  are  used  in  backfilling 
and  grading  operations  conducted  on  a 
mined  site.  Thus,  the  proposed  require¬ 
ments  to  analyze,  and  treat  or  bury  such 
wastes  is  appropriate.  Existing  analyses 
and  permits  showing  proof  of  compliance 
with  the  requirements  of  this  section 
would  be  acceptable  demonstrations  for 
the  purposes  of  paragraph  (j)(3)  (as 
proposed)  as  a  few  commenters  recom¬ 
mended.  It  is  necessary  to  ensure  that 
waste  disposal  in  mine  areas  are  handled 
in  a  manner  that  does  not  adversely  af¬ 
fect  the  hydrologic  balance,  especially  as 
the  balance  relates  to  water  quality. 
Thus,  wastes  have  not  been  deleted  from 
this  section. 

28.  In  response  to  several  comments, 
the  purposes  of  covering  acid-forming 
and  toxic -forming  materials  have  been 
clarified  to  confoim  to  8  510(b)  (10)  of 
the  Act.  Water  contact  with  toxic  pro¬ 
ducing  deposits  must  be  prevented  as 
must  sustained  combustion,  and  adverse 
effects  on  vegetation  must  be  minimized. 
Thus,  impo’ondments  may  not  be  used  to 
neutralize  acid-forming  or  toxic-form¬ 
ing  materials  by  inundation. 

29.  Commenters  on  proposed  S  715.14 
(k)  on  grading  along  the  contour  felt 


that  the  use  of  bulldozers  running  per¬ 
pendicular  to  the  slope  created  sufficient 
cleat  marks  to  retain  w^ater  and  mini¬ 
mize  erosion  and  topsoil  slippage.  Such 
treatments  are  valid  on  steep  slopes 
where  contour  furrowing  is  not  possible. 
However,  contour  furrowung  is  preferred 
if  physically  safe.  In  accord  with  recom¬ 
mendations  received,  the  requirement  to 
obtain  approval  from  the  regulatory  au¬ 
thority  is  deleted.  The  permittee  is  al¬ 
lowed  to  use  an  alternative  method  of 
operation  if  he  can  show  (1)  that  work 
along  the  contour  would  be  hazardous  to 
equipment  operators  and  (2)  that  erosion 
is  minimized. 

3.  Several  commenters  suggested  that  a 
section  be  added  on  keeping  regrading 
operations  current.  The  requirement  to 
insure  that  all  reclamation  efforts  pro¬ 
ceed  as  contemporaneously  as  practica¬ 
ble  with  the  surface  coal  mining  opera¬ 
tions  is  part  of  the  permanent  regula¬ 
tory  program  under  S  515(b)  (16)  of  the 
Act  and  has  not  been  included  in  the  ini¬ 
tial  regulations.  However,  State  require¬ 
ments  still  apply  and  the  provision  of 
8  715.13(a)  to  restore  disturbed  areas  in 
a  timely  manner  must  be  complied  with. 

31.  A  reviewer  noted  that  the  section 
should  address  the  need  to  return  the 
topography  to  total  stability  in  the  ero- 
sional  sense.  That  requirement  is  em¬ 
bodied  in  the  definition  of  approximate 
original  contour  and  §  715.17  on  hydro- 
logic  balance. 

32.  One  comment  included  a  query  as 
to  the  meaning  of  the  phrase  “unac¬ 
ceptably  steep”  slopes  used  in  §  715.14 
(a)(2).  The  measure  of  unacceptability 
is  to  be  related  as  a  minimum  to  the  re¬ 
quirements  of  this  part  regarding  land 
use,  postmining  slopes,  erosion,  and  re¬ 
vegetation. 

Section  715.15  Excess  spoil  and 
wastes.  Comments  on  this  section  were 
directed  at  three  principal  issues  the  re¬ 
viewers  felt  had  not  been  adequately  re¬ 
solved.  Those  issues  are  the  applicabil¬ 
ity  of  the  proposed  section  to  operations 
other  than  steep  slope  and  mountaintop 
removal  operations  during  the  initial 
regulatory  program,  the  inclusion  of  coal 
refuse  in  the  proposed  regulations,  and 
details  contained  in  the  regulations  re¬ 
garding  the  valley  or  head-of-hollow  fills. 

1.  Commenters  suggested  that  during 
the  initial  program  the  regulation  of 
excess  spoil  placement  should  be  limited 
to  mountaintop  removal  operations 
under  the  terms  of  the  Act.  Proper  place¬ 
ment  of  excess  spoil  is  critical  to  achiev¬ 
ing  the  environmental  protection  stand¬ 
ards  that  are  a  part  of  the  initial  regula¬ 
tory  program  specified  in  §  502(c)  of  the 
Act.  If  excess  materials  are  improperly 
placed  across  drainage  channels  and  pro¬ 
vide  inadequate  drainage  and  stabihty, 
disturbance  to  the  hydrologic  balance 
may  be  great.  The  legislative  history  of 
the  Act  does  not  indicate  that  excess  spoil 
regulations  are  to  be  divided  into  moun¬ 
taintop  or  steep  slope  areas  and  other 
areas  of  more  moderate  slopes.  There¬ 
fore,  in  order  to  properly  implement 
8  515(b)  (10)  of  the  Act,  excess  spoils 
must  be  regulated  in  the  initial  pro¬ 
gram,  regardless  of  their  origin.  Further, 


excess  wastes  and  spoils  are  also  regu¬ 
lated  under  §  515(b)  (3)  of  the  Act.  Thus, 
the  initial  program  must  provide  regula¬ 
tory  control  over  their  placement. 

2.  A  large  number  of  commenters  rec¬ 
ommended  that  waste  materials  be  de¬ 
fined  and  removed  from  the  section  be¬ 
cause  they  believe  waste  material  han¬ 
dling  is  regulated  separately  in  the  per¬ 
manent  program.  The  commenters  fur¬ 
ther  recommended  that  disposal  of  waste 
materials  and  preparation  plant  refuse 
be  subject  to  MESA  regulations  in  30 
CPR  77.214  and  77.215,  indicating  in  their 
comments  that  various  sections  of  the 
Act  “require”  incorporation  by  reference 
of  existing  regulations.  These  recom¬ 
mendations  are  accepted  in  part,  and 
wastes  have  been  deleted  from  §  715.15 
<a).  The  initial  regulatory  program  still 
only  regulates  toxic-forming  and  acid¬ 
forming  wastes  and  proper  reclamation 
of  wastes  produced  from  coal  preparation 
facilities  where  they  are  used  in  back¬ 
filling  or  grading  of  mined  areas,  placed 
in  imooundments  or  used  in  construc¬ 
tion  of  dams.  However,  complete  controls 
over  placement  of  mine  wastes,  tailings, 
coal  processing  wastes,  and  other  wastes 
excess  to  achieving  the  approximate  orig¬ 
inal  contour  will  not  be  addre.ssed  until 
the  permanent  regulatory  program  with 
the  exception  that  they  are  not  allowed 
in  valley  or  head-of-hollow  fills.  A  defini¬ 
tion  of  wastes  that  are  to  be  controlled 
under  the  provisions  of  this  part  has  been 
added  to  §  71  "'.5.  This  prohibition  is 
necessary  to  keep  such  materials  out  of 
drainage  channels  in  situations  other 
than  those  covered  in  §  715.18. 

3.  Commenters  reviewing  §  715.15  were 
dissatisfied  with  the  detailed  nature  of 
the  regulations,  preferring  instead  reg¬ 
ulations  that  set  objectives  or  final 
quantitative  standards.  The  comments 
addressed  §  715.15  as  a  whole  but  were 
particularly  directed  at  paragraph  (b), 
valley  and  head-of-hollow  fills.  Specifi¬ 
cations  for  rock  underdrains  and  the  4- 
foot  thickness  of  individual  lifts  were  ob¬ 
jected  to.  Many  commenters  referred  to 
consultant  studies,  a  number  of  which 
were  provided  to  the  Department.  Most 
commenters  wanted  the  flexibility  to  be 
able  to  meet  objectives  by  designing 
structures  suitable  to  their  specific  sites. 

The  Department  has  reviewed  the 
studies  and  plans  submitted  and  con¬ 
sulted  with  those  who  have  made  studies 
of  head-of-hollow  fills  and  has  deter¬ 
mined  that: 

(a)  Main  underdrains  are  safe  when 
they  are  sized,  at  a  minimum,  to  the 
proposed  criteria. 

(b)  Head-of-hollow  fills  should  be  con¬ 
structed  to  keep  water  out  of  the  sys¬ 
tem  since  significant  drainage  into  the 
fills  will  ultimately  cause  clogging  of 
drains.  When  upstream  drainage  is  di¬ 
rected  into  a  fill  constructed  with  a  drain 
through  the  entire  height  of  the  fill,  the 
stream  gradient  may  increase  through 
the  upstream  portion  of  the  fill  and  de¬ 
crease  in  the  downstream  portion.  If 
there  is  an  area  where  the  gradient  is 
decrea.sed,  the  sediment  transport  capac¬ 
ity  w'ill  also  be  decreased  resulting  in 
settling  of  fines  within  the  drain.  More 


FEDERAL  REGISTER,  VOL.  42,  NO.  239— TUESDAY,  DECEMBER  13,  1977 


RULES  AND  REGULATIONS 


62647 


importantly,  if  water  infiltrates  into  the 
fill,  and  then  flows  toward  the  rock  drain, 
sediment  in  proximity  to  the  rock  drain 
will  be  moved  to  clog  the  drain.  Ob¬ 
viously,  the  more  water  transported  into 
the  drairr,  the  greater  likelihood  for 
clogging.  Therefore  underdrains  are  gen¬ 
erally  for  emergency,  not  routine,  use. 

(c)  To  meet  the  requirement  of  place¬ 
ment  in  a  controlled  manner  for  con¬ 
current  compaction,  spoil  must  be  placed 
in  lifts,  or  reworked  to  form  lifts  that 
provide  for  visual  inspection  for  voids, 
inspection  for  intrusion  of  improperly 
sized  material  into  drains,  and  for  com¬ 
paction. 

The  regulations  are  adequately  sup¬ 
ported  by  ongoing  studies.  Detailed  reg¬ 
ulations  specifying  the  method  of  con¬ 
struction  are  necessary  if  completed 
head-of -hollow  fills  are  to  meet  all  the 
requirements  of  the  Act  and  regulations. 
It  should  be  noted  that  brief  inspections 
of  large  fills  cannot  begin  to  serve  as 
proof  of  long-term  stability.  Such  proof 
will  come  only  with  time  and  further 
inspections. 

4.  Paragraphs  (a)  and  (b)  of  §  715.15 
have  been  reorganized  in  order  to  avoid 
cross  references  between  paragraphs 
and  to  attempt  to  have  the  requirements 
follow  a  time  sequence.  A  few  of  the 
specific  paragraphs  moved  are  discussed 
later  in  this  section. 

5.  Comments  were  received  regarding 
the  minimum  size  of  the  underdrain  and 
the  restrictions  on  the  size  of  rock  in  the 
underdrain.  No  alternative  sizes  were 
offered.  The  recommendations  were  to 
delete  the  table  and  rely  on  site  specific 
engineering  designs,  or  to  add  the  alter¬ 
native  of  allowing  the  permittee  to  sub¬ 
mit  engineering  data  that  substantiate 
an  alternative  underdrain  system  pro¬ 
vides  adequate  drainage  to  attain  a  mini¬ 
mum  static  stability  safety  factor  of  1.5. 
Other  commenters  provided  similar  rec¬ 
ommendations  for  language  such  as 
allowing  an  alternative  of  “sound  engi¬ 
neering  practice”  or  psing  “recognized 
hydraulic  and  hydrologic  criteria,”  and 
using  safety  factors  of  1.5  for  static  con¬ 
ditions  and  1.0  for  earthquake  loading.  A 
few  commenters  recommended  that  the 
rock  core  be  constructed  through  the 
entire  fill,  in  an  attempt  to  drain  the  up¬ 
stream  water  through  the  rock  core  and 
the  fill.  One  commenter  recommended 
that  all  types  of  materials  are  accept¬ 
able  for  use  in  drains. 

The  rock  drain  criteria  in  the  proposed 
regulations  do  represent  the  sound  en¬ 
gineering  practice  currently  found  to 
result  in  what  appear  to  be  stable,  well- 
drained  head-of -hollow  fills.  The 
methods  used  to  obtain  and  place  the 
materials  are  left  to  the  permittee.  The 
sizes  specified  are  not  particularly  large 
considering  the  amount  of  material  in¬ 
volved  in  the  fill.  While  a  larger  core 
can  be  constructed,  subsequent  portions 
of  the  regulation  forbid  reliance  on  this 
core  to  transmit  water  from  upstream 
drainage  areas  through  the  pile.  As  noted 
earlier,  such  practices  tend  to  wash  fine 
materials  into  and  plug  the  rock  drains 
which,  in  time,  will  lead  toward  fail¬ 
ures  unless  remedial  measures  are  taken. 


The  rock  drain  criteria  have  been 
amended  slightly  to  prohibit  the  use’ of 
acid-forming  or  toxic-forming  mate¬ 
rials  in  the  rock  drain  as  W'as  recom¬ 
mended  by  a  few  commenters.  Similarly, 
the  concern  expressed  that  shales  may 
not  be  durable  is  addressed  by  the  addi¬ 
tion  to  the  paragraph.  Obviously,  it  is 
necessary  to  construct  a  rock  drain  that 
is  expected  to  perform  properly  for  as 
long  as  the  fill  is  in  place. 

6.  Many  commenters  indicated  that 
the  4-foot  lift  requirement  was  excessive 
and  represented  a  proposal  that  went 
far  beyond  normal  regulations  in  speci¬ 
fying  engineering  n^ethods.  As  in  the 
case  of  underdrains,  the  recommended 
alternatives  to  specifying  a  4-foot  lift 
were  principally  those  of  allowing  sound 
engineering  practices  to  be  applied  on  a 
site -by -site  basis.  Proposals  for  valley 
fills  and  head-of-hollow  fills  were  sub¬ 
mitted  showing  that  a  few  operators 
wished  to  allow  the  end  dump  procedure 
of  constructing  valley  fills.  TTiey  felt  the 
4-foot  lift  requirement  prevented  this. 
One  commenter  requested  that  the  end 
dump  method  be  specifically  prohibited. 
One  commenter  suggested  that  the  fills 
be  divided  into  structural  components 
and  fill  components,  each  with  a  differ¬ 
ent  stability  safety  factor. 

The  purpose  in  proposing  the  4-foot 
lift  w'as;  (1)  To  ensure  that  spoil  is 
transported  and  placed  in  a  controlled 
manner  for  concurrent  compaction  in 
order  to  assure  mass  stability  and  to 
prevent  mass  movement,  (2)  to  ensure 
that  the  rock  underdrain  was  not  con¬ 
taminated  by  fines  as  occurs  when  fill 
materials  are  merely  dumped  in  an  un¬ 
controlled  manner,  and  (3)  to  provide 
for  inspection  and  elimination  of  large 
voids.  The  4-foot  lift  method  requires 
either  initial  placement  in  lifts  of  ap¬ 
proximately  4  feet  thickness  or  redistri¬ 
bution  of  fill  materials  after  placement 
in  thicker  lifts.  Some  compaction  will  be 
provided  by  the  selective  dumping  pro¬ 
cedures  and  the  redistribution  proce¬ 
dures.  When  directed  by  site  specific  de¬ 
signs  to  achieve  proper  stability,  thinner 
lifts  and  additional  compaction  may  be 
required.  Large  fills  on  otherwise  undis¬ 
turbed  land  have  too  great  a  potential 
for  failure  to  allow  for  uncontrolled 
placement.  The  purpose  of  careful  con¬ 
struction  of  valley  and  head-of-hollow 
fills  is  to  produce  a  fill  that  will  not  re¬ 
quire  maintenance.  Other  such  fills  con¬ 
structed  for  highways,  railroads,  and 
buildings  are  not  only  carefully  engi¬ 
neered,  but  also  watched  and  maintained 
for  their  lifetime.  On  the  other  hand, 
fills  of  spoil  from  coal  mines  are  the 
long-term  responsibility  of  the  land- 
owner  who  may  not  have  equipment 
available  for  long-term  maintenance  or 
repair,  and  thus  it  is  reasonable  to 
establish  the  key  design  criteria  for  such 
fills.  Permittees  may  use  more  stringent 
design  criteria  as  well  as  differing  types 
of  procedures  and  equipment  to  achieve 
the  drain  size  and  to  place  fill  in  not  more 
than  4-foot  lifts.  Material  larger  than 
4  feet  will  be  permitted,  provided  that 
such  material  does  not  constitute  a  sig¬ 
nificant  r>ercenta2e  of  the  fill. 


The  lift  section  has  been  revised 
slightly  to  make  clear  that  the  fimctlon 
of  construction  in  lifts  is  to  avoid  con¬ 
tamination  of  the  rock  drains,  to  prevent 
formation  of  voids,  and  to  achieve  the 
appropriate  design  density.  The  section 
has  been  further  modified  to  insure  that 
all  excess  spoil  material  will  not  be  ran¬ 
domly  placed. 

The  Department  will  continue  to  co¬ 
operate  with  industry,  consultants,  and 
Federal  and  State  agencies  to  monitor 
the  long-term  stability  of  valley  and 
head-of-hollow  fills  so  as  to  refine  the 
criteria  for  their  construction.  Further, 
the  Department  has  the  authority,  under 
§  711  of  the  Act  to  concur  with  recom¬ 
mendations  of  regulatory  agencies  for 
departures  in  individual  cases,  on  an 
experimental  basis,  from  the  perform¬ 
ance  standards  of  this  chapter.  - 

7.  A  few  commenters  either  objected 
to  the  size  limits  for  terraces  or  recom¬ 
mended  the  addition  of  an  alternative 
allowing  the  regulatory  authority 
discretion  to  approve  design  criteria  that 
would  produce  fill  terraces  with  a  mini¬ 
mum  static  safety  factor  of  1.5.  One  com¬ 
menter  recommended  that  terraces  be  al¬ 
lowed  only  when  approved  by  the  regu¬ 
latory  authority.  One  commenter  stated 
that  terraces  are  not  stabilizing  features 
but  rather  assist  with  erosion  control. 
One  commenter  stated  that  a  lv  :2h  slope 
could  cause  significant  erosion  problems 
and  recommended  that  the  slopes  should 
be  based  on  site  specific  calculations  tak¬ 
ing  into  account  runoff  and  flow  velocity 
instead.  Another  commenter  proposed 
that  permittee  innovation  be  allowed. 
One  commenter  recommended  use  of  a 
slope  of  lv:5h  for  drainage. 

The  purposes  of  the  dimensional  limits 
on  terraces  were  to  create  a  reasonably 
accessible  land  form  that  supported  post¬ 
mining  land  uses  and  to  provide  erosional 
stability.  Since  terraces  themselves  are 
not  stabilizing  features  in  terms  of  mass 
stability  of  the  entire  fill,  application  of 
stability  safety  factors  to  them  should 
not  be  a  substitute  for  determining  the 
stability  of  the  fill  material  as  a  whole. 
The  recommendation  to  substitute  a 
minimum  factor  of  safety  to  control 
these  terraces  has  not  been  accepted. 
Terraces  are  often  used  on  valley  fills  and 
head-of-hollow  fills  to  break  up  other¬ 
wise  iminterrupted  slopes.  Nonetheless, 
terraces,  and  the  other  types  of  fills  ad¬ 
dressed  in  this  section,  should  be  re¬ 
viewed  for  suitability  by  the  regulatory 
authority  so  as  to  avoid  construction  in 
a  manner  incompatible  with  the  post¬ 
mining  land  use  approved  under  §  715.13. 

8.  Many  comments  were  received  re¬ 
garding  the  proposed  diversion  of  water 
from  above  and  around  head-of-hollow 
and  valley  fills.  Commenters  suggested 
that  drainage  need  not  be  diverted  away 
from  the  valley  or  head-of-hollow  fill. 
Some  pointed  out  that  if  water  were  di¬ 
verted,  additional  disturbance  of  land 
would  take  place.  A  few  commenters  rec¬ 
ommended  requiring  the  underdrains  to 
extend  through  the  fill  to  the  top  and 
thus  direct  drainage  to  and  through  the 
rock  core.  Commenters  pointed  out  that 
disposal  sites  near  the  ridge  top  of  a  val- 
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ley  did  not  necessarily  increase  stability 
and  were  not  necessary  to  reduce  the 
drainage  area  upstream  of  the  fill.  One 
comment  on  paragraph  (a)  recom¬ 
mended  that  water  should  be  allowed  to 
infiltrate  and  percolate  through  fills  so 
as  to  filter  the  water.  One  commenter 
asked  that  water  be  allowed  to  be  im¬ 
pounded  above  the  fill  areas. 

It  is  inappropriate  to  promote  drain¬ 
age  through  infiltration  into  a  large  fill 
area  which  is  placed  off  the  mined  area, 
especially  when  the  fill  is  located  in  an 
area  that  is  naturally  more  susceptible 
to  erosion  than  other  area.s  such  as  a 
stream  channel.  Direction  of  water  into 
head-of-hollow  and  valley  fills  can  only 
result  in  future  instability  of  Uie  fill  and 
will  eventually  clog  the  rock  drain  caus¬ 
ing  overland  flow  or  will  cause  infiltra¬ 
tion  of  runoff  water  into  the  pile  followed 
by  piping  and  outslope  erosion  along 
the  face  of  the  fill.  Head-of-hollow  sites 
are  to  be  selected  as  high  as  possible  in 
the  drainage  watershed  to  reduce  the 
need  for  large  diversions.  It  is  correct 
that  such  areas  may  not  be  the  most 
stable  of  all  areas  in  the  drainage  chan¬ 
nel.  If  stability  considerations  force  the 
location  of  the  fill  down  the  stream  chan¬ 
nel  such  that  a  valley  fill  is  required,  the 
diversions  must  be  relatively  larger. 

Infiltration  of  water  through  fills  will 
not  improve  water  quality.  Impound¬ 
ments  of  water  above  large  fills  could,  if 
breached,  cause  serious  infiltration  and 
erosion  problems  if  diversion  structures 
are  not  adequate  to  handle  the  flow.  In 
some  instances,  it  may  be  appropriate  for 
a  regulatory  authority  to  approve  such 
impoundments.  With  the  exception  of 
adding  some  clarifying  examples  to  para¬ 
graphs  relating  to  siting  of  fills  in  the 
form  of  language  obtained  from  the  Act, 
the  regulations  have  not  been  modified  in 
regard  to  drainage  requirements. 

9.  Comments  on  the  \v.2h  slope  re¬ 
quirements  for  outslopes  of  fills  were 
generally  direc  ted  at  increasing  the  slope 
wherever  a  minimum  static  stability 
safety  factor  of  1.5  could  be  met  or  al¬ 
lowing  a  steeper  slope  where  consistent 
with  physical  conditions,  climate,  or 
variable'-  other  specified  variable.  On  the 
other  hand,  one  commenter  recom¬ 
mended  that  the  slope  be  reduced  to 
about  wAh  to  prevent  slides.  Based 
upon  the  results  to  date  of  ongoing  as¬ 
sessments  of  head-of-hollow  and  valley 
fills,  it  is  believed  that  the  proposed 
regulations  appropriately  specify  the 
maximum  slope  permissible  for  such  fills 
based  on  erosion,  access,  and  secondary 
stability  factors. 

10.  Some  comments  were  received  on 
the  proposed  5  715.15'a)(3)  regarding 
the  lr:5.5h  slope  criteria  for,  as  well  as 
the  u.se  of,  keyway  cuts  and  rocktoe  but¬ 
tresses.  Commenters  indicated  that  the 
ly:5.5h  slope  was  too  gentle  to  automat¬ 
ically  require  keyway  cuts  or  rocktoe 
buttresses  and  that  \v:2h  was  a  more 
appropriate  criterion.  A  few  comment¬ 
ers  stated  that  keyw'ay  cuts  did  not  nec¬ 
essarily  add  to  stability  and  that  bedrock 
could  be  quite  deep  on  occasion.  Others 
recommended  substitution  of  the  mini¬ 
mum  static  stability  safety  factor  of  1.5 
as  the  criterion.  Another  commenter 


stated  that  the  keyway  cuts  and  rocktoe 
buttresses  w’ere  imeconomical. 

The  proposed  slope  is  overly  restrictive 
as  an  absolute  requirement  that  rocktoe 
buttresses  must  be  emplbyed.  However, 
there  are  inadequate  data  to  show  that 
a  1.5  factor  of  safety  for  stability  will 
ensure  both  the  mass  stability  and  ero- 
sional  stability  of  the  fill  or  that  such  a 
factor  can  be  translated  into  a  land  use 
evaluation.  The  slope  value  of  lu:2.8h  in 
the  final  regulations  was  derived  from 
the  use  of  the  word  downslope  in  the 
Act  in  §  515(b)  (2)  and  §  515(d)  (steep 
slope).  The  keyway  cuts  and  rocktoe 
buttresses  were  given  as  examples  of 
methods,  and  the  permittee  was  given 
tlie  option  of  choosing  other  structures 
that  would  stabilize  fills. 

11.  A  major  difficulty  in  the  proposed 
regulations  was  identified  by  commenters 
since  no  definition  of  valley  or  head-of- 
hollow  fill  was  provided.  As  a  result,  it 
was  reasoned,  what  w'as  basically  a  head- 
of-hollow  fill  could  be  constructed  in 
compliance  with  paragraph  (a)  of  the 
the  proposed  section  and  without  regard 
for  the  requirements  of  paragraph  (b). 
In  order  to  clarify  the  intent  of  the  sec¬ 
tion,  definitions  of  “valley  fill”  and 
“head-of-hollow  fill”  have  been  added  to 
§  700.5.  The  intent  of  the  regulation  is  to 
require  that  all  fills  that  encroach  upon 
or  obstruct  any  natural  stream  channel, 
other  than  those  channels  on  highland 
areas  such  as  natural  rills  and  gullies, 
meet  the  requirements  of  8  715.15<b). 
Further,  the  proposed  regulations  inad¬ 
vertently  omitted  the  requirement  lor 
removal  of  organic  material  and  topsoil, 
the  requirement  for  rocktoe  buttresses 
and  the  requirement  for  design  by  a  reg¬ 
istered  professional  engineer, 

12.  A  few  commenters  recommended 
that  the  requirement  to  remove  all  or¬ 
ganic  material  and  to  remove  topsoil 
should  be  limited  to  removal  of  that 
necessary  to  ensure  stability,  and  they 
recommended  that  variances  to  the  re¬ 
quirement  to  remove  organic  material 
and  topsoil  should  be  granted  in  moun¬ 
tainous  terrain.  Variances  to  the  re¬ 
quirement  are  not  appropriate  since  or¬ 
ganic  material  does  not  promote  stabil¬ 
ity  of  the  fill  if  it  is  left  along  the 
boundary  between  the  fill  and  the  nat¬ 
ural  surface.  The  Act  also  requires  re¬ 
moval  of  topsoil  in  separate  layers  un¬ 
less  “other  strata”  are  shown  to  be  more 
suitable.  To  clarify  the  topsoil  removal 
requirement,  the  reference  to  topsoil  in 
§715.15  has  been  amended  to  refer  to 
§  715.16  to  make  clear  that  the  “other 
strata”  provisions  of  8  715.16  do  apply 
to  areas  receiving  fill  material.  However, 
the  completed  fill  area  is  like  any  other 
mined  area  and  must  be  topsoiled  and 
revegetated  in  compliance  with  the 
regulations. 

13.  One  commenter  inquired  as  to 
what  the  criteria  for  approval  of  disposal 
areas  by  the  regulatory  authority  were. 
The  criteria  include  those  standards 
listed  in  those  sections  following  §  715.15 
(a)  (1)  and  (b)  (1).  These  standards  in¬ 
clude  considerations  of  stability,  the  ex¬ 
istence  of  stream  channels,  the  relation¬ 
ship  of  the  disposal  area  to  the  mine 


area  in  terms  of  requirements  for  haul 
roads  and  resulting  land  disturbance. 
Clarifying  language  has  been  added  to 
the  final  regulations. 

14.  One  commenter  recommended  that 
“moderate  slope”  be  defined  as  any  slope 
less  than  about  9  percent.  Stability,  in 
this  case,  is  related  to  a  combination  of 
slope,  geologic  climate  and  hydrologic 
conditions  and  therefore  particular  slope 
limitation  has  not  been  identified  ex¬ 
cept  that  the  steep  slope  concept  has 
been  used  for  toe  stabilization. 

15.  A  number  of  commenters  recom¬ 
mended  that  compaction  be  required  “as 
necessary.”  Comiiaction  may  not  be  re¬ 
quired  in  cases  involving  selected  mate¬ 
rials  placed  on  low  slopes  and  graded  to 
approximate  original  contour.  In  cases 
of  valley  and  head-of-hollow  fills,  some 
compaction  is  necessary.  The  language 
of  the  proposed  regulations  has  been 
slightly  amended  to  reflect  the  fact  that 
compaction  is  required  to  the  degree  nec¬ 
essary  to  assure  mass  stability  and  to 
prevent  mass  movement  in  the  case 
of  fills  that  do  not  encroach  upon  or 
obstruct  drainage.  Such  language,  in 
part,  is  compatible  with  8  515(b)(3)  of 
the  Act  for  fills  in  other  than  valleys  and 
head-of-hollows.  These  latter  fills  must 
undergo  the  concurrent  compaction  ap¬ 
propriate  for  each  site. 

16.  A  few  commenters  indicated  that 
the  requirement  for  control  of  total  sus¬ 
pended  solids  should  be  rephrased  to 
minimize  increases  in  accordance  with 
§  515(a)  (10)  of  the  Act.  The  requirement 
has  been  rephrased  to  eliminate  hydro- 
logic  requirements  since  all  activities 
must  comply  with  §  715.17  which  ade¬ 
quately  controls  total  suspended  solids 
from  disturbed  areas. 

17.  A  few  commenters  recommended 
that  other  qualified  personnel  in  addi¬ 
tion  to  the  registered  professional  engi¬ 
neer  should  be  authorized  to  provide 
certification.  One  commenter  recom¬ 
mended  that  quarterly  certification  not 
be  required.  Certification  of  the  design 
of  the  spoil  disposal  area  by  a  registered 
professional  engineer  is  required  because 
of  the  engineering  aspects  of  the  design 
problem.  Sections  715.15(a)  (6)  and  (9), 
as  proposed,  have  been  modified  in  the 
final  regulations  to  show  that  the  reg¬ 
istered  professional  engineer  must  pro¬ 
vide  certification  of  the  design  while  in¬ 
spections  may  be  made  and  certified  by 
registered  engineers  or  other  qualified 
professional  specialists.  The  quarterly 
inspection  requirements  during  construc¬ 
tion  have  been  reduced  for  fills  other 
than  valley  and  head-of-hollow  fills. 

Section  715.16  Topsoil  handling. 

1.  Several  commenters  questioned 
whether  the  general  requirement  to  re¬ 
move  the  topsoil  from  areas  to  be  mined 
meant  that  even  topsoil  on  undisturbed 
lands  must  be  removed.  The  section  has 
been  revised  to  clarify  the  intent  to  re¬ 
quire  topsoil  removal  prior  to  disturb¬ 
ance  of  an  area.  Thus,  prior  to  opera¬ 
tions  listed  in  paragraph  (a),  topsoil 
must  be  removed. 

2.  Some  commenters  argued  that  in 
cases  where  removal  of  topsoil  results  in 
erosion  that  may  cause  air  or  water  pol¬ 
lution,  the  regulatory  authority  should 
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not  be  allowed  to  limit  the  size  ot  the  hi  a  manner  tiiat  creates  a  thickness  balance  remains  as  that  proposed,  but 
area  from  which  topsoil  Is  removed.  The  suitable  for  the  approved  postmining  changes  In  the  hydrolc^lc  balance  dem- 
size  of  the  area  must  be  considered  as  land  use.  This  comment  has  been  acc^t-  Mistrated  to  not  be  a  result  of  the  min- 
one  variable  that  may  be  controlled  to  ed  and  the  section  has  been  revised  ac-  ing  and  reclamation  operaticwi  are  not 
minimize  disturbance  to  the  hydrologic  cordingly.  the  responsibility  of  the  permittee  under 

balance.  Therefore,  the  requirement  has  9.  Commenters  suggested  that  the  fixed  §  715.17. 

been  retained.  30  day  standard  for  additional  protection  The  objective  of  this  section  is  to  liave 

3.  Several  commenters  suggested  that  of  topsoil  stockpiles  did  not  provide  sufiB-  the  permittee  research  and  understand 

5  715.16(aM2)  be  clarified.  One  com-  cient  flexibility  for  varying  climatic  and  the  hydrologic  balance  in  the  affected 
menter  argued  that  the  requirement  to  operational  conditions.  The  suggestion  area  as  well  as  to  understand  the  effect 
separate  and  segregate  soil  horizons  Is  has  been  accepted  and  the  section  re-  of  mining  on  that  balance  so  that  opera- 
beyond  the  scope  of  I  515(b)(5)  of  the  vised.  It  is  essential  to  minimize  loss  of  tions  are  planned  and  conducted  to  mini- 
Act.  The  final  regulations  require  re-  the  stored  topsoil  from  erosion  by  pro-  mize  disturbances  both  on-  and  off -site, 
moval  of  at  least  the  A-horizon  or  at  viding  continuing  protection  of  the  stwk-  Since  the  hydrologic  balance  may  be  re¬ 
least  6  inches  of  soil  where  the  A-hori-  piles,  and  thus  initial  placement  must  stored  only  after  long  periods  of  time,  it 
zon  is  less  than  6  inches  thick.  This  is  protect  against  wind  and  water  erosion,  is  necessary  for  the  permittee  to  proj^t 
necessary  for  the  land  to  be  restored  to  For  example,  a  vegetative  cover  may  be  long-term  trends  toward  restoring  the 
a  condition  at  least  capable  of  support-  required  immediately  after  a  portion  of  balance.  For  example,  ground  water 
ing  its  premining  use.  The  regulatory  au-  the  topsoil  pile  is  in  place,  if  the  growing  quality  may  deteriorate  as  water  infil- 
thorlty  may  require  separation  of  the  season  permits  or  if  required  for  stability,  trates  spoils  but  such  groimd  water  will 
B-horizon  if  necessary  to  obtain  soil  pro-  10.  Several  commenters  suggested  that  not  be  discharged  until  a  gradient  is  re- 
ductivity.  §  715.16(a)  should  be  modified  to  allow  established  towards  points  of  discharge. 

4.  Pursuant  to  several  comments,  removal  of  t<H3soil  that  is  in  storage  be-  It  may  take  many  years  to  reestablish 

§  715.16(a)  (3)  has  been  added  to  pro-  fore  redistribution  occurs.  Although  the  the  gradient.  Thus  the  permittee  must 
vide  guidance  in  obtaining  soil  produc-  removal  prohibition  tends  to  protect  the  plan  operations  to  control  ground  water 
tivlty  consistent  with  postmining  land  soil  from  contamination  and  destruction  quality  and  flow,  to  minimize  the  impact 
uses  and  to  require  adequate  depth  to  of  soil  texture,  it  is  recognized  that  in  on  the  hydrologic  balance,  and  to  pre¬ 
ensure  proper  root  development  of  vege-  some  cases  soil  removal  may  be  neces-  vent  adverse  changes  over  the  long  term, 
tation.  This  is  appropriate  to  be  included  sary.  Therefore,  the  section  has  been  re-  3.  Commenters  recommended  the  dele- 
under  the  mandate  to  maintain  land  vised  to  allow  removal  before  redistribu-  tion  of  the  references  to  the  types  of 
capability  and  productivity.  tion  if  prior  regulatory  authority  ap-  changes  in  the  hydrologic  system  that 

5.  Numerous  commenters  suggested  proval  is  obtained.  However,  such  redis-  were  to  be  regulated.  They  argued  that 

selected  overburden  materials  rather  tribution  should  be  minimized  since  It  the  introductory  paragraph  of  §  715.17 
than  all  overburden  should  be  recognized  should  be  possible  to  replace  soil  material  should  be  limited  to  the  specific  language 
as  permissible  substitutes  for  topsoil,  on  disturbed  ai-eas  and  to  stockpile  new  of  the  Act.  However,  to  inform  the  per- 
This  suggestion  was  accepted  an(i  the  soil  to  avoid  excessive  handling.  mittee  of  his  responsibilities,  it  is  neces- 

sectlon  revised.  Some  commenters  sug-  Secticm  715.17  Protection  of  the  hy-  uary  to  provide  examples  of  those  types 
gested  that  mixing  topsoil  and  overbur-  drologic  system.  of  changes  to  the  hydrologic  system  that 

den  sometimes  produces  a  soil  medium  1.  Many  commenters  were  in  disagree-  are  to  be  regulated.  Section  515(b)  (10) 
more  suitable  for  land  use  capability  and  ment  with  the  level  of  detail  proposed  in  (G)  of  the  Act  provides  adequate  author - 
productivity  than  topsoil.  This  sugges-  the  regulations.  These  commenters  rec-  ity  for  establishing  additional  standards 
tion  was  adopted  and  the  section  modi-  ommended  the  detail  be  deleted  in  favor  necessary  to  protect  the  hydrologic 
fled  to  permit  such  mixing  in  proper  of  statements  of  objectives.  In  light  of  balance. 

cases.  Alternative  strata  may  be  used  the  testimony  presented  before  Congress  4.  Many  commenters  addressed  the 
when  topsoil  is  either  of  inadequate  during  deliberations  over  the  Act,  the  re-  relationship  of  the  proposed  quantitative 
quality  or  quantity.  quirements  of  the  Act  and  State  regula-  limits  on  discharges  to  existing  point 

6.  Several  commenters  argued  that  if  lions  on  the  subject,  some  details  are  source  discharge  standards  promulgated 

available  topsoil  is  inadequate,  the  use  of  required  to  ensure  that  all  surface  coal  by  the  EPA.  Commenters  proposed  in- 
overburden  should  be  allowed  without  mining  and  reclamation  operations  are  corporation  by  reference  of  EPA’s  Na- 
being  subject  to  all  the  analyses  required  conducted  in  an  environmentally  ac-  tional  Pollutant  Discharge  Elimination 
by  5  715.16(a)  (4)  (i).  It  is  not  the  in-  ceptable  manner.  The  fact  that  a  stand-  System  (NPDES)  regulations,  arguing 
tent  of  the  regulations  to  require  the  ard  can  be  met  easily  is  not  cause  to  that  §  702  of  the  Act  does  not  allow  more 
anah'ses  to  be  p>erformed  again  if  they  delete  it.  Thus,  national  standards  are  stringent  standards,  that  the  proposed 
have  been  previously  performed.  With  set  which  may  be  easily  met  in  some  standards  lack  technical  justification, 
the  exception  of  the  potential  acidity  operations  than  in  others.  Further,  State  and  that  there  should  be  only  one  set  of 
analysis,  all  measurements  are  necessary  regulatory  agencies  can  set  more  strln-  regulations  for  water  discharges  from 
for  soil  analyses.  Thus,  with  the  deletion  gent  standards  to  suit  sitespecific  sltua-  coal  mines.  Other  cwnmenters  expressed 
of  acidity,  all  analyses  must  be  repre-  lions.  strong  support  for  the  proposed  limita- 

sented  in  the  supporting  data  submitted  2.  CMnments  on  the  introductoiT  para-  tions  and,  in  several  instances,  recom- 
to  the  regulatory  authority.  Demonstra-  graph  to  the  hydrologic  provisions  con-  mended  broadening  the  standards  to  in- 
tions  of  suitability  may  be  based  on  pre-  sist^tly  argued  that  the  phrase  “prevent  elude  sulfate,  total  dissolved  solids, 
vlously  performed  analyses  and  field  long-term  changes  in  the  hydrologic  bal-  settleable  solids,  alkalinity -acidity,  sele- 
trials  if  they  are  adequate,  '  ance”  w^as  not  consistent  with  the  Act.  A  nium,  zinc,  sodium,  and  arsenic.  Several 

7.  Numerous  commenters  argued  that  few  commenters  pointed  out  that  the  commenters  indicated  disagreement  with 
it  is  sometimes  unnecessary  to  scarify  definition  of  “hydrologic  balance”  in  the  proposed  relations  in  terms  of  the 
regraded  land  before  the  topsoil  is  re-  §  710.5  could  be  cewnbined  with  the  pro-  implied  responsibility  of  permittees  to 
placed  to  prevent  slippage,  and  therefore  posed  requirements  of  §  715.17  to  require  treat  discharges  that  cemtain  concentra- 
the  proposed  regulation  should  be  a  permittee  to  prevent  long-term  changes  tions  in  excess  of  required  limits  as  a 
amended.  Although  such  treatment  is  to  precipitation  and  evaporation  as  w'ell  result  of  natural  or  manmade  conditions 
generally  the  most  effective,  the  section  as  changes  brought  about  by  operations  existing  upstream  from  the  permit  area, 
has  been  changed  to  eliminate  the  need  not  related  to  mining.  In  view  of  these  The  Department  has  discussed  the  per- 
to  scarify  in  all  instances.  However,  comments,  the  language  in  the  first  para-  tinent  regulations  and  statutes  with  the 
measures  necessary  to  eliminate  slip-  graph  of  the  hydrologic  balance  section  Environmental  Protection  Agency  and 
page  must  be  undertaken  in  all  cases.  has  been  modified  to  require  that  permit-  has  received  that  Agency’s  written  con- 

8.  Several  commenters  suggested  that  tees  plan  and  conduct  operations  in  order  currence  with  the  sectlcms  of  these  regu- 
topsoil  should  not  be  redistributed  at  a  to  prevent  adverse  changes  in  the  hydro-  lations  which  relate  to  water  quality 
uniform  thickness  in  all  cases.  They  ar-  logic  balance  as  a  result  of  their  opera-  standards  promulgated  under  the  au- 
gued  that  topsoil  should  be  redistributed  tions.  Thus,  the  definition  of  hydrolc^c  thorlty  of  the  Federal  Water  Pollution 
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Control  Act  as  amended  (33  U.S.C. 
§§  1251-1378).  Both  agencies  will  strive 
to  minimize  duplicative  efforts  in  stand¬ 
ards  setting,  permit  Issuance,  inspections, 
and  enforcement.  Therefore,  these  regu¬ 
lations  incorporate  those  effluent  limita¬ 
tions  currently  promulgated  by  the  EPA 
and  further  refine  the  standards  to 
meet  the  requirements  of  the  Act  to  min¬ 
imize  disturbances  to  the  prevailing  hy¬ 
drologic  balance.  Because  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  is  broadly  intended  to  protect  so¬ 
ciety  and  the  environment  from  the  ad¬ 
verse  effects  of  coal  mining,  these  regu¬ 
lations  must  address  the  complete  set 
of  impacts  on  the  hydrologic  system 
brought  about  by  mining.  Ihis  set  con¬ 
sists  of  changes  to  all  water  flow  and 
quality,  and  the  location  and  role  of 
water,  regardless  of  how  it  may  be  af¬ 
fected  by  coal  mining.  Contrary  to  the 
claim  of  some  commenters,  §  702  of  the 
Act  does  not  prohibit  more  comprehen¬ 
sive  or  stringent  standards  when  needed 
to  carry  out  the  purposes  of  the  Act.  The 
purpose  of  §  702  is  to  avoid  weakening 
existing  standards. 

The  extension  of  effluent  limitations  to 
discharges  from  disturbed  areas  after 
final  grading  is  necessary  to  ensure  pro¬ 
tection  of  the  hydrologic  balance,  includ¬ 
ing  the  quality  and  quantity  of  surface 
water,  imtil  reclamation  is  completed. 
There  is  no  basis  in  the  Act  to  distin¬ 
guish  between  phases  in  mining  and  rec¬ 
lamation  operations  for  the  purpose  of 
justifying  less  stringent  requirements. 
Much  w’ork  has  been  done  by  EPA  to 
identify  effluent  limitations  for  coal 
mines,  and  it  is  believed  that  these  limi¬ 
tations  presently  reflect  an  initial  eval- 
ulation  of  the  best  technology  currently 
available  to  prevent  additional  contribu¬ 
tions  of  suspended  solids  to  streamfiow  or 
to  runoff  outside  the  permit  area.  If,  dur¬ 
ing  the  initial  stages  of  reclamation, 
contaminants  increase  in  runoff  from  a 
mine  site,  the  Act  provides  a  strong  man¬ 
date  to  protect  the  hydrologic  balance. 
If,  on  the  other  hand,  contaminants  de¬ 
crease  during  reclamation,  the  permittee 
should  have  no  problem  in  meeting  the 
effluent  limitations. 

In  developing  the  standards  for  dis¬ 
charges  from  the  disturbed  areas  of  a 
surface  mining  operation,  various  State 
regulatory  agencies  were_  consulted  as  to 
their  practices  and  professional  judg¬ 
ments  concerning  the  extension  of  efflu¬ 
ent  limitations  to  discharges  from  lands 
that  had  been  regraded  and  planted  but 
which  had  not  yet  been  released  from 
bond  obligations  or  other  permit  require¬ 
ments.  It  was  found  that  States  extend 
effluent  limitations  or  water  quality  cri¬ 
teria  to  all  phases  of  coal  mining  and 
reclamation  operations.  The  termination 
of  such  requirements  is  normally  tied  to 
release  of  further  permittee  responsibili¬ 
ty  for  mining  and  reclamation  and  this 
is  often  at  the  time  of  final  bond  release. 
The  effluent  limitations  will  apply  to  all 
surface  mining  operations  conducted 
within  "disturbed  areas”  until  such  time 
as  the  requirements  of  this  chapter  are 
met  for  achieving  successful  reclamation. 

It  is  recognized  tiiat  additional  field 
data  are  necessary  before  any  additional 


quantitative  water  effluent  limits  which 
may  be  necessary  to  meet  the  require¬ 
ments  of  the  Act  are  established.  The 
Office  will  cooperate  with  interested  per¬ 
sons  and  agencies  in  obtaining  these  data 
as  expeditiously  as  possible. 

The  proposed  table  for  effluent  limita¬ 
tions  has  been  modified  by  adding  one 
footnote  which  makes  clear  the  intent 
to  allow  permittees  to  raise  the  pH  of 
certain  discharges  to  facilitate  meeting 
the  manganese  standards.  Since  the 
higher  pH  will  be  quickly  reduced  by  re¬ 
ceiving  waters,  there  will  be  no  harm  to 
water  uses.  In  addition  high  concentra¬ 
tions  of  manganese  will  generally  occur 
in  areas  where  streams  are  not  exces¬ 
sively  alkaline,  and  thus  adverse  impacts 
from  excessive  alkalinity  are  not  likely 
to  occur.  If  this  practice  is  found  to  have 
adverse  impacts  on  water  quality  the 
standard  will  be  changed. 

5.  A  number  of  recommendations  were 
made  to  better  clarify  footnote  1  of  the 
table  in  §  715.17(a).  The  footnote  has 
been  revised  to  read  ‘‘based  on  represent¬ 
ative  sampling”  since  it  is  impractical 
to  further  specify  the  number  of  samples 
or  duration  of  sampling  appropriate  for 
each  discharge.  Sampling,  as  used  in  this 
context,  refers  to  the  process  of  acquiring 
an  example  of  the  effluent  and  is  not  to  be 
interpreted  in  a  statistical  sense.  Sample 
frequency  can  range  from  a  single  grab 
sample  to  a  composite  sample  that  ex¬ 
tends  over  a  number  of  hours  depending 
on  the  discharge  characteristics  and  the 
purpose  of  the  sample.  Enforcement  ac¬ 
tions  can  be  brought  on  the  basis  of  a 
single  sample. 

6.  Several  commenters  asked  that  the 
terms  “maximum  allowable”  and  “con¬ 
secutive  discharge  days”  used  in  the  table 
of  effluent  limitations  in  §  715.17(a)  be 
clarified.  “Maximum  allowable”  is  to  be 
determined  from  a  representative  sam¬ 
pling  as  discussed  above  w'hich  accurate¬ 
ly  represents  the  character  of  the  dis¬ 
charge  and  the  potential  adverse  effects 
of  the  dischg.rge  on  the  receiving  waters 
and  on  use  of  the  water  both  on-site  and 
off-site.  “Consecutive  discharge  days”  is 
intended  to  provide  a  measurement  of 
the  actual  impact  of  discharges  rather 
than  an  average  of  discharge  quality 
which  may  be  reduced  by  having  no  dis¬ 
charge  on  certain  days.  The  footnote  ref¬ 
erence  to  “representative  sampling” 
again  allows  the  actual  sampling  sched¬ 
ule  to  range  from  a  single  sample  to 
continuous  samples,  whichever  is  neces¬ 
sary  to  accurately  characterize  the  dis¬ 
charge. 

7.  Many  commenters  questioned  the 
technical  justification  for  the  more  re¬ 
strictive  total  suspended  solids  standard 
for  mines  in  the  interior  western  United 
States.  Other  commenters  supported  this 
standard.  It  is  recognized  that  the  EPA 
has  proposed  more  stringent  effluent  lim¬ 
itations  for  total  suspended  solids  than 
those  required  by  these  regulations  on 
September  19,  1977.  While  the  proposed 
EPA  limitations  have  not  been  formally 
adopted,  the  regulations  in  §  715.17  are 
technically  defensible  based  on  self- 
monitoring  data  reported  to  the  EPA. 
Therefore,  the  footnote  has  not  been 


changed.  The  self -monitoring  data  show 
that  the  industry  can  meet  these  require¬ 
ments.  As  noted  in  the  preamble  to  the 
proposed  regulations,  these  controls  on 
total  suspended  solids  are  necessary  to 
minimize  overall  disturbances  of  the  hy¬ 
drologic  balance  in  areas  where  erosion 
is  extensive,  water  quality  is  critical,  and 
soils  are  irreplaceable.  » 

Commenters  suggested  other  reasons 
for  changing  the  proposed  effluent  limi¬ 
tations.  Some  comments  stressed  the  de¬ 
sirability  of  a  single  permit.  Some  indus¬ 
try  comments  stated  that  EPA  was 
adequately  regulating  point  source  dis¬ 
charges  and  that  there  was  no  basis  in 
the  Act  for  effluent  limitations  in  OSM 
regulations.  A  number  of  commenters  in¬ 
dicated  a  desire  to  allow  States  the  flex¬ 
ibility  to  establish  other  standards.  One 
commenter  indicated  the  effluent  limita¬ 
tions  were  vmrealistic,  and  anther  sug¬ 
gested  that  the  effluent  limitations  should 
be  mandatory  only  in  the  western  United 
States.  All  comments  have  been  consid¬ 
ered.  The  regulations  published  today 
are  supported  by  the  discussion  in  pre¬ 
vious  paragraphs.  Reduction  of  the  num¬ 
ber  of  permits  is  desirable  whenever 
permissible. 

It  is  the  intent  of  the  regulations  to 
encourage  monitoring  only  those  pa¬ 
rameters  determined  by  the  regulatory 
authority  to  be  present  in  concentrations 
that  may  exceed  the  applicable  Federal 
or  State  regulations.  As  an  example, 
manganese  is  less  often  expected  to  oc¬ 
cur  in  high  concentrations  in  alkaline 
discharges.  However,  since  manganese 
does  occur  in  some  alkaline  discharges, 
and,  in  fact,  may  be  more 'likely  than 
iron,  it  is  listed  as  an  effluent  limitation. 
It  is  the  intent  of  the  regulations  to  al¬ 
low  the  permittee  to  provide  data  to  the 
regulatory  authority  to  show  that  man¬ 
ganese  is  naturally  and  consistently  be¬ 
low  the  effluent  limitations  and  to  then 
allow  the  regulatory  authority  to  reduce 
monitoring  requirements  for  manganese 
to  whatever  frequency  it  deems  neces¬ 
sary  to  ensure  compliance. 

8.  Two  commenters  recommended  that 
alternatives  to  discharges  through  set¬ 
tling  ponds  should  be  provided.  This 
recommendation  has  not  been  aocepted, 
but  provisions  dealing  with  diversions 
and  sedimentation  ponds  have  been  re¬ 
vised  to  provide  acceptable  alternatives 
to  large  sedimentation  ponds.  The  gen¬ 
eral  requirement  to  discharge  through 
ponds  is  retained  in  order  to  ensme  that 
the  standards  of  §  515(b)  (10)  (B)  of  the 
Act  are  met,  and  to  facilitate  monitoring 
of  operations  and  the  determination  of 
reclamation  success.  One  commenter 
asked  if  water  pumped  from  a  pit  is  a 
discharge  subject  to  these  regulations. 
These  regulations  apply  to  any  water 
discharge  from  the  mine  pit. 

9.  Many  comments  were  directed  to 
the  proposal  in  §  715.17(a)  (1)  to  require 
treatment  of  runoff  from  precipitation 
events  equal  to  and  less  than  the  25 -year 
24-hour  precipitation  events.  These  com¬ 
ments  generally  recommend  a  reduction 
in  the  precipitation  event  to  that  of  the 
10-year  24-hour  event,  as  required  by  the 
EPA,  although  other  commenters  sug¬ 
gested  the  use  of  other  precipitation 
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events.  Because  more  recent  designs  of 
water  pollution  control  facilities  have 
been  based  on  a  10-year  24-hour  event, 
the  section  has  been  revised.  It  should 
be  noted  that  this  requirement  may  be 
revised  in  the  permanent  regulatory  pro¬ 
gram  if  it  is  found  that  the  hydrologic 
balance  is  not  adequately  protected  by 
stream  dilution  or  other  factors  occur¬ 
ring  at  flows  from  larger  storms.  Reten¬ 
tion  of  the  current  EPA  requirement  will 
however  facilitate  a  “phase-in”  period 
for  mine  operations. 

10.  In  response  to  several  comments, 
the  regulaions  require  application  of  the 
efl&uent  limitations  only  to  discharges 
from  the  disturbed  area  and  not  to  dis¬ 
charges  from  areas  the  permittee  has 
not  disturbed  through  mining  and  recla¬ 
mation.  The  term  “disturbed  area”  used 
in  §  715.17  has  been  carefully  defined  to 
exclude  areas  in  which  the  disturbance 
is  limited  to  diversion  ditches,  sedimen¬ 
tation  ponds,  or  access  and  haul  roads 
when  they  are  constructed,  operated,  and 
maintained  in  accordance  with  these 
regulations.  Effluent  limitations  do  not 
apply  to  discharges  from  imdisturbed 
areas.  However,  permittees  will  be  re¬ 
quired  to  remove  temporary  structures 
in  the  “nondisturbed”  areas  and  to  re¬ 
claim  the  affected  land. 

11.  A  number  of  comments  objected 
to  the  proposed  provisions  of  §  715.17(a) 
(2).  Several  argued  that  the  tonnage 
limit  was  too  high.  Others  recommended 
that  treatment  facilities  should  be  re¬ 
quired  where  water  discharges  may  vio¬ 
late  applicable  standards.  One  corn- 
men  ter  suggested  that  manual  treat¬ 
ment  procedures  be  allow'ed  as  well  as 
automatic  devices.  Automatic  neutrali¬ 
zation  processes  are  necessary  where  dis¬ 
charges  of  acid  water  are  likely.  The 
requirement  for  automatic  neutraliza¬ 
tion  devices  remains  also  for  purposes 
of  avoiding  untreated  discharges  during 
nonworking  hours.  Manual  systems  are 
appropriate  only  for  small  and  Infre¬ 
quent  discharges  as  may  occur  from  the 
disturbed  area  of  small  mines.  However, 
the  section  has  been  revised  to  allow 
manual  treatment  if  the  regulatory  au¬ 
thority  finds  that  manual  treatment  will 
ensure  consistent  compliance  with  the 
applicable  effluent  limitations  and  with 
the  water  quality  standards  of  the  re¬ 
ceiving  stream. 

12.  A  number  of  comments  objected 
to  the  proposed  requirements  of  §  715.17 
<b)  for  surface-water  monitoring.  Some 
commenters  noted  that  the  requirement 
for  daily  sampling  exceeds  current  EPA 
standards.  Other  commenters  suggested 
requiring  samples  at  weekly  or  quarterly 
Intervals.  Some  commenters  proposed 
more  stringent  or  different  requirements 
than  those  proposed.  These  included 
recommendations  that  the  ability  to  re¬ 
quire  lesser  measurements  be  deleted, 
that  the  results  be  recorded,  and  that  the 
permittee  provide  a  description  of  the 
smface  w’aters.  Finally,  other  comments 
expressed  unqualified  support  for  the 
monitoring  section. 

Section  715.17(b)  was  intended  to  al¬ 
low  the  regulatory  authority  sufficient 


latitude  to  approve  and  require  monitor¬ 
ing  standards  according  to  the  require¬ 
ments  of  a  specific  discharge.  Because 
the  comments  Indicate  that  the  intent 
of  the  monitoring  section  was  unclear, 
this  section  has  been  revised.  The  final 
regulations  clarify  that  monitoring  re¬ 
quirements  must  be  tailored  to  the  dis¬ 
charge.  A  surplus  of  data  will  not  serve 
any  purpose.  The  section  continues  to 
require  the  permittee  to  prepare  and 
implement  a  plan  that  adequately  moni¬ 
tors  all  surface  water  discharges  from 
the  disturbed  area.  Discharges  from 
mines  which  have  highly  variable  con¬ 
centrations  of  potential  contaminants 
should  be  monitored  on  a  daily  basis. 
Similarly,  discharges  with  highly  vari¬ 
able  flows  must  be  routinely  monitored. 
On  the  other  hand,  discharges  which 
are  shown  to  naturally  have  constant  or 
low  levels  of  contaminants  may  be  moni¬ 
tored  on  a  weekly,  biweekly,  or  monthly 
basis. 

Based  on  comments  from  reviewers,  a 
paragraph  has  been  added  to  the  regu¬ 
lations  to  address  monitoring  require¬ 
ments  that  will  reflect  the  expected  qual¬ 
ity  and  quantity  of  surface  water  flow 
from  a  disturbed  area  after  grading  and 
stabilization.  Commenters  have  argued 
that  measurement  of  water  quality  and 
flow  downstream  of  a  water  treatment 
facility  such  as  a  sedimentation  pond 
will  not  necessarily  reflect  the  postmin¬ 
ing  character  of  the  flow.  After  revege¬ 
tation  it  may  be  desirable,  especially  in 
the  w’estern  States,  to  maintain  total  sus¬ 
pended  solids  concentrations  equal  to 
those  measured  prior  to  mining,  but 
higher  than  those  required  by  the  effluent 
limitations,  in  order  to  lessen  the  poten¬ 
tial  for  stream  channel  scour.  Such  scour 
is  possible  when  the  carrying  capacity 
of  discharged  water  is  increased.  The 
permittee  is  encouraged  to  monitor  in¬ 
flow  to  treatment  facilities  in  order  to 
measure  the  efficiency  of  the  facilities 
and  to  ensure  meeting  the  requirements 
regarding  minimization  of  the  disturb¬ 
ance  to  the  prevailing  hydrologic  bal¬ 
ance.  Monitoring  of  undisturbed  refer¬ 
ence  basins  may  also  be  useful  for 
providing  a  basis  for  general  comparison 
of  water  quantity  and  quality  measured 
on  the  disturbed  area. 

13.  Several  commenters  argued  that 
monitoring  requirements  should  be  lim¬ 
ited  to  discharges  from  the  active  pit. 
This  comment  has  been  rejected  because 
of  the  statutory  obligation  to  minimize 
adverse  environmental  impact  from  all 
phases  of  mining.  Other  commenters 
argued  that  use  of  the  term  “equipment” 
in  §  715.17(b)  (1)  suggested  an  “in- 
stream”  monitoring  device  requirement. 
It  is  recognized  that  the  use  of  such 
devices  is  sometimes  inappropriate. 
While  in  some  cases  staff  guage  readings 
can  adequately  measure  small  flows,  re¬ 
cording  flumes  will  be  necessary  at  other 
locations.  In-stream  probes  will  be  ade¬ 
quate  only  when  analytical  accuracy  and 
precision  requirements  are  met.  Submis¬ 
sions  of  data  will  be  no  less  frequent  than 
60  dayff  after  sample  collection  in  order 
to  adequately  represent  water  quality 
and  quantity  to  the  regulatory  authority. 


14.  Numerous  commenters  suggested 
that  the  requirement  of  §  715.17(c)  for 
diverting  and  conveying  overland  flow 
away  from  the  disturbed  area  was  inap¬ 
propriate.  One  commenter  pointed  out 
that  in  some  cases  diversions  themselves 
can  be  more  harmful  to  the  environment 
than  allowing  overland  flow  to  enter  the 
disturbed  area.  Many  recommended  that 
the  construction  of  diversions  should  be 
required  at  the  discretion  of  the  regula¬ 
tory  authority.  A  few  commenters  sug¬ 
gested  that  this  requirement  should  be 
eliminated.  Because  diversions  represent 
an  important  environmental  protection 
tool,  they  are  appropriately  included  in 
the  regulations;  how'ever,  diversions  may 
not  be  required  in  all  cases,  and,  there¬ 
fore,  the  regulations  have  been  revised. 
Use  of  diversions  will  be  required  where 
necessary  to  prevent  water  pollution. 
Diversions  must  be  properly  constructed 
so  as  to  remain  stable  during  runoff 
events.  To  further  encourage  the  proper 
use  of  diversions,  other  portions  of  this 
section  have  undergone  minor  revisions. 

15.  A  number  of  commenters  argued 
that  the  requirement  in  §  715.17(c)  to 
“prevent”  acid  and  other  toxic  mine 
drainage  should  be  modified  since  §  515 
(b)  (10)  of  the  Act  requires  only  that 
disturbances  to  the  prevailing  hydrologic 
balance  be  minimized.  In  light  of  this, 
the  regulations  have  been  revised  to  di¬ 
rectly  correspond  v.ith  §  515(b)  (10)  (B) 
of  the  Act. 

16.  Commenters  recommended  that 
the  10-year  recurrence  interval  design 
criteria  required  by  §  715.17(c)  (1)  for 
temporary  diversions  was  inappropriate. 
Recurrence  intervals  of  1  year  and  5 
years  were  suggested  as  were  other  cri¬ 
teria.  The  requirement  to  safely  pass  the 
peak  runoff  from  a  10-year  precipitation 
event,  or  larger  event  where  appropriate, 
is  not  imreasonable  and  represents  an 
acceptable  level  of  environmental  pro¬ 
tection  and  safety  for  temporary  diver¬ 
sions  of  overland  flow.  Use  of  a  recur¬ 
rence  interval  unmodified  by  a  time 
factor  reflects  the  fact  that  runoff 
amounts  can  be  larger  from  6-hour 
storms  occurring  when  the  ground  is 
frozen  than  the  runoff  amounts  caused 
by  a  12 -hour  storm  after  a  summer 
drought.  Depending  upon  the  intensity, 
form,  and  duration  of  the  precipitation, 
and  the  condition  of  soils,  runoff  may 
not  increase  directly  with  the  size  of  the 
precipitation  event. 

17.  Many  commenters  questioned  the 
reasonableness  of  requiring  that  perma¬ 
nent  diversions  of  overland  flow  be 
capable  of  safely  passing  the  peak  runoff 
from  a  precipitation  event  with  a  100- 
year  recurrence.  Some  reconunended 
that  a  shorter  recurrence  interval  be 
used  or  flexibility  be  maintained  to  cope 
with  diverse  conditions  as  long  as  diver¬ 
sion  designs  are  approved  by  the  regu¬ 
latory  authority.  Permanent  diversions 
are  of  sufficient  long-term  concern  that 
a  requirement  to  size  such  diversions  to 
safely  pass  the  peak  runoff  from  a  100- 
year  precipitation  event,  or  larger  event 
as  necessary,  is  reasonabk  because  of 
the  measure  of  environmental  protection 
and  public  safety  this  design  provides. 
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One  commenter  suggested  that  a  specific 
storm  duration  be  attached  to  the  100- 
year  precipitation  event.  Based  on  the 
long-term  concerns  associated  with 
permanent  diversions,  the  requirement 
to  safely  pass  the  peak  runoff  is  again 
justified.  It  is  recognized  that  the  cal¬ 
culation  of  channel  gradient,  roughness, 
size,  and  routing  to  safely  pass  fiows  will 
be  based  on  the  premining  capacity  of 
the  natural  system  to  pass  fiows.  The 
permittee  will  not  be  expected  to  divert 
■flows  in  a  manner  that  necessarily  re¬ 
duces  natural  flooding  downstream. 

Two  commenters  argued  that  perma¬ 
nent  diversions  of  overland  flow  should 
not  be  allowed.  Their  recommendation 
was  to  assure  that  the  design  of  the  mine 
operation  minimize  the  need  for  perma¬ 
nent  diversions.  Temporary  diversions 
are  preferable  to  permanent  diversions 
in  the  vast  majority  of  cases:  thus,  per¬ 
manent  diversions  must  be  approved  by 
the  regulatory  authority. 

18.  Some  commenters  argued  that 
5  715.17(c)(3)  was  not  consistent  with 
the  Act.  In  light  of  this,  the  section  has 
been  revised  to  more  closely  reflect  the 
requirements  of  the  Act  with  regard  to 
additional  contributions  of  suspended 
solids  to  streamflow  and  runoff  outside 
the  permit  area.  The  intent  of  the  re¬ 
quirement  remains  to  minimize  addi¬ 
tional  contributions  of  suspended  sedi¬ 
ment  to  the  surface  water  system.  Under 
§  715.17(b)  (1)  (iii)  it  may  be  necessary 
for  the  regulatory  authority  to  require 
monitoring  to  determine  seasonal  varia¬ 
tions  in  suspended  solids  prior  to  con¬ 
struction  of  a  diversion  or  upstream  from 
a  diversion. 

Section  715.17(c)  is  expanded  to  fur¬ 
ther  delineate  sediment-control  and 
erosion-control  measures  that  might  be 
used  with  the  overland  flow  diversion 
structures.  One  commenter  suggested 
that  in  addition  to  total  suspended  solids, 
total  dissolved  solids  in  diverted  over¬ 
land  flow  should  also  be  controlled.  This 
suggestion  is  not  accepted.  The  prin¬ 
cipal  water  quality  parameter  of  concern 
with  respect  to  such  diversions  is  the 
total  suspended  solids,  and  if  designed, 
constructed,  and  maintained  properly 
such  diversions  do  not  represent  a  sig¬ 
nificant  additional  source  of  total  dis¬ 
solved  solids. 

19.  Commenters  recommended  deleting 
any  reference  in  §  715.17(c)  (4)  to  re¬ 
quired  compliance  with  applicable  water 
quality  standards  or  effluent  limitations 
as  outlined  in  paragraph  (a) .  The  prin¬ 
cipal  concern  of  the  commenters  was 
the  appropriateness  of  applying  effluent 
limitations  to  diverted  but  uncontami¬ 
nated  overland  flow  and  also  to  the  po¬ 
tential  Inequities  of  forcing  a  permittee 
to  treat  upstream  water  pollution  for 
which  the  permittee  is  not  responsible. 
This  point  is  well  made,  and  5  715.17(c) 
(4)  is  deleted. 

20.  Several  commenters  argued  that 
in  no  case  would  it  be  advisable  to  divert 
surface  water  into  undergrotmd  mine 
workings  in  the  interest  of  abating  water 
pollution  or  eliminating  public  hazards 
resulting  from  imderground  mining.  This 
comment  is  accepted,  and  §  715.17(n) 


has  been  addded  to  prohibit  diversion 
of  surface  waters  into  imderground  mine 
workings.  It  is  recognized  that  flooding 
of  imdergroimd  mines  has  the  potential 
to  reduce  the  formation  of  acid  and  the 
subsequent  formation  of  iron  and  other 
metallic  compounds.  If  such  flooding  is 
appropriate,  adequate  water  can  be  ob¬ 
tained  from  sources  other  than  another 
mine.  The  permittee  has  the  responsi¬ 
bility  of  minimizing  disturbances  not 
only  to  water  quality  but  also  w'ater  flow 
and  must  comply  with  these  require¬ 
ments  at  the  permit  area. 

21.  A  munber  of  commenters  indicated 
that  no  permanent  diversions  of  inter¬ 
mittent  or  perennial  streams  should  be 
allow’ed.  There  appears  to  be  no  adequate 
basis  for  establishing  such  a  nationally 
applicable  regulation  to  that  effect,  but 
the  regulatory  authority  shall  assess  the 
appropriateness  of  such  diversions  and 
shall  restrict  them  when  necessary.  Since 
the  Department  wishes  to  encourage  the 
use  of  diversions  of  overland  flow  away 
from  the  disturbed  area  to  the  high¬ 
est  degree  environmentally  acceptable, 
ephemeral  streams  have  been  deleted 
from  §  715.17(d)  (1).  Imposition  of  over¬ 
ly  restrictive  design  criteria  on  tempo¬ 
rary  diversions  of  ephemeral  streams  is 
not  compatible  with  the  more  important 
need  to  control  discharges  from  the  dis¬ 
turbed  area. 

22.  Commenters  objected  to  the  re¬ 
quirement  in  §  715.17(d)  (1)  (i)  to  main¬ 
tain  the  average  stream  gradient.  Al¬ 
though  it  is  not  necessary  to  maintain 
the  exact  gradient  of  an  entire  stream 
channel,  it  is,  however,  necessary  to  re¬ 
produce  the  combination  of  the  average 
gradient,  channel  configuration,  channel 
roughness,  and  channel  bank  stability  in 
order  to  minimize  disturbances  to  the 
sediment  transport  process.  In  effect,  the 
gradient  must  be  reestablished  to  the 
degree  necessary  to  allow  natural  fluvial 
processes  to  continue  as  one  commenter 
recommended.  Thus,  the  requirement  to 
maintain  the  average  stream  gradient 
for  diversions  that  are  to  remain  in  place 
after  operations  are  completed  was  re¬ 
tained.  Section  715.17(d)  reflects  the  re¬ 
lationship  between  the  channel  gradient 
and  control  of  total  suspended  solids  by 
requiring  maintenance  of  the  gradient 
to  the  extent  necessary  to  ensure  compli¬ 
ance  with  the  Act. 

23.  One  commenter  suggested  that  the 
design  criteria  for  diversions  proposed  in 
§  715.17(d)  (i),  (ii)  and  (iii)  were  not 
appropriate  for  the  western  States  since 
natural  erosional  processes  there  were 
sufficiently  active  to  make  such  control 
unnecessarily  strict.  This  comment  is  not 
accepted.  Design  criteria  are  equally  ap¬ 
propriate  for  western  mines  where  ero¬ 
sion  potential  is  high.  One  reviewer  in¬ 
dicated  that  control  over  total  suspended 
solids  given  by  Federal  and  State  stand¬ 
ards  referred  to  in  the  proposed  regula¬ 
tions  should  be  adequate  and  that  fur¬ 
ther  statements  relating  to  construction 
and  operation  of  diversions  is  not  neces¬ 
sary.  Total  suspended  solids  are  not  ade¬ 
quately  addressed  in  all  cases  by  existing 
regulations,  nor  did  the  Congress  indi¬ 
cate  such  a  belief.  Therefore,  control 


over  total  suspended  solids  in  diversions 
is  retained. 

24.  A  number  of  comments  were  re¬ 
ceived  on  the  10-year  and  100-year  re¬ 
currence  interval  configurations  pro¬ 
posed  for  temporary  and  permanent  di¬ 
versions,  respectively.  The  terms  “peak 
runoff”  and  “recurrence  interval”  are 
retained  as  opposed  to  specifying  a  time 
period  since  the  intent  of  §  715.17(d)  (1) 
(ii)  is  to  design  the  diversion  channels  to 
safely  pass  maximum  runoff  amounts 
that  may  occur  in  one  region  perhaps  as 
a  6-hour  storm  and  other  areas  as  a  24- 
hour  storm.  It  will  be  necessary  for  a 
permittee  to  identify  the  peak  runoff  ex¬ 
pected  in  a  10-year  and  100-year  period 
either  from  extrapolation  of  flow  rec¬ 
ords  or  of  rainfall  records  and  accepted 
runoff  estimates.  The  10-year  and  100- 
year  intervals  for  design  are  retained 
since  the  10 -year  limit  is  consistent  with 
general  practice  and  affords  an  effective 
level  of  environmental  protection,  and 
the  100-year  period  is  generally  accepted 
as  a  basis  for  design  of  permanent  diver¬ 
sions  of  intermittent  and  small  perennial 
streams.  One  recommendation  to  employ 
“prudent  and  sound  engineering”  as  a 
substitute  for  design  criteria  was  not 
adopted  since  the  design  criteria  given  by 
the  regulations  are  minimal  and  suf¬ 
ficient  incentives  are  available  to  pro¬ 
mote  additional  prudent  and  sound  en¬ 
gineering. 

25.  Numerous  commenters  objected  to 
the  appropriateness  and  dimensions  of 
a  buffer  zone.  Strong  support  for  the  re¬ 
quirement  was  voiced  by  some  com¬ 
menters.  Many  commenters  expressed 
concern  that  the  sigh  requirements  for 
buffer  zones  would  create  a  visual  eye¬ 
sore.  Proposed  5  715.17(d)(3)  provided 
exceptions  to  buffer  zones  when  mining 
in  intermittent  or  perennial  streams  was 
approved  by  the  regulatory  authority. 
Thus,  existing  rights  to  mine  coal  as 
evidenced  in  approved  permits  will  not 
be  adversely  affected.  Sign  requirements 
have  been  reassessed  in  this  section  and 
in  §  715.12  by  allowing  a  permittee  to  use 
means  of  marking  buffer  zones  other 
than  signs.  The  paragraph  has  been 
amended  slightly  to  take  into  account 
the  approval  authority  of  the  regiUatory 
authority  to  specifically  review  and 
evaluate  proposals  to  conduct  any  opera¬ 
tions  within  100  feet  of  a  perennial  or  in¬ 
termittent  stream.  Thus,  if  operations 
can  be  conducted  within  100  feet  of  a 
stream  in  an  environmentally  acceptable 
manner,  they  may  be  approved.  This 
concept  does  permit  the  use  of  erosion 
and  drainage  control  measures  near  the 
stream  channel  if  approved  by  the  regu¬ 
latory  authority.  These  exemptions  are 
necessary  if  the  environmental  impacts 
are  to  be  minimized  or  prevented.  The 
100-foot  limit  is  based  on  typical  dis¬ 
tances  that  should  be  maintained  to  pro¬ 
tect  stream  channels  from  abnormal 
erosion.  Site-by-site  distance  determina¬ 
tions  would  be  impractical  and  very  dif¬ 
ficult  to  enforce. 

26.  A  few  commenters  recommended 
that  the  provisions  for  protection  of  fish 
and  wildlife  habitat  be  strengthened. 
Pish  and  wildlife  resourff  s  are  pro- 
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tected  by  these  regulations  during  the 
initial  program.  Additional  measures  will 
be  considered  for  the  permanent  pro¬ 
gram  under  the  authority  of  §  515<b) 
»24)  of  the  Act. 

27.  The  proposed  regulations  pertain¬ 
ing  to  criteria  for  settling  ponds  received 
considerable  public  comment.  Many 
commenters  felt  that  settling  pond  cri¬ 
teria  should  not  be  specified  and  that 
flexibility  should  be  maintained  with  re¬ 
spect  to  requiring  settling  ponds  and 
“credits”  for  the  use  of  other  sediment 
control  technologies.  The  “credits”  refer 
to  demonstrations  that  alternative 
means  of  sediment  control  and  pond 
design  could  be  substituted.  Sedimenta¬ 
tion  ponds  represent  the  best  technology 
currently  available  to  control  suspended 
solids  as  required  in  the  Act.  However, 
as  addressed  in  the  final  regulations,  the 
required  sediment  storage  volume  of  0.2 
acre-feet  for  each  acre  disturbed  within 
the  upstream  drainage  area  may  be  re¬ 
duced  In  an  amount  equal  to  the  sedi¬ 
ment  removed  by  alternate  sediment 
management  practices.  Other  comments 
questioned  the  requirement  to  construct 
settling  ponds  prior  to  any  mining  in  a 
given  drainage  area.  This  requirement 
has  been  maintained  based  on  the  statu¬ 
tory  requirement  of  §  515(b)  (10)  (B)  (ii) 
of  the  Act.  Sections  715.17(a)  and 
715.17(e)  have  been  reorganized  to 
clarify  the  required  timing  for  construc¬ 
tion  of  settling  ponds.  One  commentcr 
suggested  that  an  exemption  to  the  re¬ 
quirements  of  §  715.17(e)  be  granted  for 
drainage  areas  less  than  100  acres.  Al¬ 
though  no  acreage  limitation  Is  speci¬ 
fied,  a  small  area  exemption  does  appear 
In  1715.17(a).  It  is,  however,  unlikely 
that  exemptions  would  be  given  for 
drainage  areas  as  large  as  100  acres.  It 
is  also  unlikely  that  any  single,  con¬ 
tiguous  permit  area,  regardless  of  size, 
would  be  allowed  to  use  the  exemption. 
Use  of  the  exemption  does  not  reduce 
requirements  for  cwnpliance  wdth  the 
effluent  limitations. 

28.  One  commenter  noted  that  con¬ 
fusion  exists  with  regard  to  the  applica¬ 
tion  of  §  715.17(e)  to  coal  waste  slurry 
ponds.  The  final  regulations  have  sought 
to  clearly  specify  the  application  of  the 
criteria  in  §  715.17(e)  to  sediment  control 
ponds.  Coal  waste  slurry  ponds  are  regu¬ 
lated  by  §  715.18;  hence  §  715.17(e)  does 
not  provide  design  criteria  or  operational 
requirements  for  coal  waste  slurry  ponds. 
Disposal  of  coal  waste  slurry  also  is  regu¬ 
late  by  other  provisions  of  this  title 
which  are  the  responsibility  of  the 
Mining  Enforcement  and  Safety  Ad¬ 
ministration. 

29.  With  regard  to  §  715.17(e)  (1),  con¬ 
siderable  comment  was  received  that  the 
storage  volume  requirements  of  sedi¬ 
mentation  ponds  were  inflexible  and 
arbitrary.  A  frequent  comment  was  that 
settling  pond  sizing  should  be  based  on 
recognized  design  criteria  approved  by 
the  regulatory  authority  and  also  on 
expected  site-specific  erosion  rates.  Al¬ 
though  the  storage  volume  requirement 
section  has  been  revised  in  the  final  regu¬ 
lations,  specific  minimum  storage  volume 
requirements  are  necessary  In  order  to 


minimize  the  disturbance  to  the  hydro- 
logic  system,  to  provide  the  industry  with 
specific  minimum  requirements  for  ac¬ 
ceptable  sediment  control,  and  to  facili¬ 
tate  determinations  of  compliance  on  the 
part  of  the  regulatory  authority.  It  may 
be  necessary  to  apply  better  technology 
under  site-specific  conditions. 

30.  Numerous  commenters  suggested 
tliat  the  minimum  storage  volume  of 
settling  ponds  as  required  by  §  715.17(e) 
was  excessive  and  that  the  summing  of 
volumes  to  control  drainage  from  the 
10-year  24-hour  precipitation  event,  plus 
0.2  acre-feet  of  storage  for  each  acre  of 
upstream  disturbed  area,  plus  storage 
necessary  to  meet  effluent  standards,  was 
inappropriate.  Settling  pond  volume, 
which  includes  both  a  settling  volume 
and  a  sediment  storage  volume,  is  ap¬ 
propriate  for  these  regulations.  As  the 
regulations  have  been  revised,  a  mini¬ 
mum  pond  surface  area,  a  settling 
volume  with  a  minimum  retention  time, 
and  a  sediment  storage  volume  have 
been  specified. 

31.  The  requirement  in  the  proposed 
regulations  for  additional  settling  pond 
storage  as  necessary  to  meet  effluent 
standards  has  been  deleted  from  S  715.17 
(e).  However,  discharges  from  settling 
ponds  used  to  control  runoff  from  the  dis¬ 
turbed  area  must  meet  the  effluent  limita¬ 
tions  specified  in  §  715.17(a).  Numerous 
comments  dealt  with  the  appropriate¬ 
ness  of  the  requirement  for  providing  a 
sediment  storage  volume  of  0.2  acre-feet 
for  each  disturbed  acre  within  the  up¬ 
stream  drainage  area.  Some  commenters 
suggested  that  this  specific  sediment 
storage  volume  requirement  be  deleted 
entirely  because  it  does  not  reflect  re¬ 
gional  diversity  or  best  mining  practices. 
Other  commenters  recommended  specific 
changes  in  the  sediment  storage  volume, 
in  some  cases  inversely  relating  sediment 
storage  volume  to  the  steepness  of  slopes 
in  the  disturbed  area. 

The  recommendations  for  other  sedi¬ 
ment  storage  volumes  have  been  consid¬ 
ered.  However,  it  should  be  noted  that  no 
water  quality  data  demonstrating  an 
ability  to  meet  the  requirements  of  the 
Act  was  submitted  to  support  recommen¬ 
dations  for  alternative  sediment  storage 
volumes.  Further,  results  of  a  recent  sur¬ 
vey^  indicate  that  settling  ponds  with 
other  sediment  storage  volumes  are  not 
functioning  In  a  manner  consistent  with 
the  requirements  of  the  Act.  The  study  ’ 
which  recommended  a  sediment  storage 
volume  of  0.2  acre-feet  per  upstream 
acre  disturbed  utilized  settling  ponds  at 
surface  coal  mines  not  following  current 
best  mining  practices.  This  sediment 
storage  volume  is  considered  to  be  valid 
and  to  represent  a  reasonable  sediment 
storage  volume  to  minimize  disturbance 


’  Simpson,  David  G,  U.S.  Bureau  of  Mines, 
Morgantown,  Pa.,  “West  Virginia  Evaluation 
Tour,  Water  Quality  Committee  Report,” 
September  1977. 

*  Curtis,  Willie  B.,  "Sediment  Yield  from 
Strip  Mine  Watersheds  in  Eastern  Kentucky,” 
Second  Research  and  Applied  Technology 
Symposium  on  Mined  Land  Reclamation, 
National  Coal  Association,  Louisville,  Ky., 
October  1974. 


of  the  hydrologic  balance  because  re¬ 
ductions  in  the  required  sediment  stor¬ 
age  volume  may  be  allowed  where  other 
sediment  control  measures  are  utilized. 

It  is  emphasized  that  the  effectiveness  of 
control  measures  must  be  demonstrated 
using  water  quality,  quantity  and  other 
appropriate  data.  As  in  the  case  of  other 
requirements  for  data  prescribed  in  this 
part,  the  data  may  be  derived  from  op¬ 
erations  other  than  those  under  the  con¬ 
trol  of  the  permittee. 

The  majority  of  comments  supported 
the  required  settling  volume  equal  to  the 
volume  of  runoff  from  the  drainage  area 
above  the  settling  pond  that  results  from 
a  10-year  24-hour  precipitation  event. 
However,  a  number  of  comments  also  ad¬ 
dressed  the  need  for  a  specified  detention 
time  for  drainage  entering  settling 
ponds.  The  requirement  for  providing 
one  square  foot  of  settling  pond  surface 
area  for  each  50  gallons  per  day  of  inflow 
from  the  10 -year  24-hour  precipitation 
event  is  based  upon  the  objective  to  settle 
out  suspended  particles  greater  than  0.01 
mm  in  mean  diameter.  In  addition,  a  re¬ 
tention  time  of  at  least  24  hours  is 
needed  to  permit  settling.  The  inflow  rate 
may  be  calculated  from  runoff  data  while 
the  detention  time  must  be  achieved  by 
pond  size,  flow  through  characteristics 
of  the  pond,  inlet  and  outlet  locations 
and  wind  currents.  As  noted  earlier,  this 
design  is  effective,  available  and  requires 
good  control  technology  for  the  purposes 
of  minimizing  disturbances  to  the  pre¬ 
vailing  hydrologic  balance.  In  addition, 
the  regulations  have  been  revised  to  re¬ 
flect  the  ability  to  reduce  the  amount  of 
runoff  to  be  controlled  in  the  drainage 
area  above  the  settling  pond  by  diverting 
nmoff  across  the  undisturbed  area  away 
from  the  disturbed  area.  Appropriate  re¬ 
ductions  in  pond  size  based  on  the  use 
of  chemical  treatment  measures  have 
also  been  allowed.  A  few  commenters 
suggested  that  the  10-year  ,24-hour 
settling  volume  was  not  of  sufficient  size 
to  meet  the  intent  of  the  Act.  Based  on 
information  available  to  the  Department, 
this  settling  volume  requirement  appears 
reasonable  and  adequate  to  meet  the 
statutory  requirement  that  disturbance 
of  the  hydrologic  balance  be  minimized. 
One  commenter  suggested  that  such 
settling  ponds  should  be  sealed,  however, 
no  information  or  operating  experience 
suggest  that  all  ponds  of  this  t3npe  should 
be  lined  and  sealed. 

It  is  noteworthy  that  the  revision  of 
the  sizing  criteria  for  sedimentation 
ponds  allows  credits  for  both  upstream 
reductions  in  sediment  delivery  and  di¬ 
versions  of  water  from  the  upstream 
watershed.  The  10-year  24-hour  precipi¬ 
tation  event  runoff  is  compatible  with 
the  requirements  of  paragraph  (a)  and 
provides  for  consistency  during  the  in¬ 
itial  regulatory  program.  Since  dam 
heights  are  generally  limited  by  con¬ 
struction  and  safety  considerations,  the 
inflow  rates  and  related  area  require¬ 
ments  to  settle  suspended  material  ap¬ 
proximate  those  required  to  retain  the 
runoff  from  a  10-year  24-hour  precipi¬ 
tation  event  if  no  additional  treatment 
other  than  settling  is  provided.  The  low 
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dams  effectively  produce  ponds  with  the 
larger  area  required  to  effect  sedimen¬ 
tation. 

32.  Numerous  comments  were  received, 
with  respect  to  the  requirement  in  §  715.- 
17(e)(2)  to  provide  spillways  to  safely 
discharge  the  peak  runoff  from  a  preci¬ 
pitation  event  with  a  25-year  recurrence 
interval,  or  larger  event  as  specified  by 
the  regulatory  authority.  A  number  of 
commenters  suggested  that  a  10-year 
precipitation  event  or  larger  event  if 
specified  by  the  regulatory  authority  was 
a  more  reasonable  minimum  precipita¬ 
tion  event  for  spillway  sizing.  A  few 
commenters  suggested  that  spillway  re¬ 
quirements  for  sedimentation  ponds  be 
deleted  entirely  from  the  regulations. 

Spillway  requirements  are  necessary 
because  they  represent  an  integral  part 
of  sedimentation  ponds.  The  inclusion 
of  spillway  design  criteria  for  settling 
ponds  ensures  a  necessary  degree  of 
safety.  The  safe  discharge  of  the  peak 
nmoff  from  a  25 -year  precipitation 
event  through  spillways  is  more  appro¬ 
priate  than  the  10-year  precipitation 
event  because  it  provides  a  more  accept¬ 
able  level  of  protection  against  failure.  , 
One  commenter  suggested  that  a  spill¬ 
way  design  which  would  safely  pass  the 
40-year  precipitation  event  would  be  ad¬ 
visable.  When  settling  ponds  are  planned 
for  lifetimes  exceeding  25  years  or  where 
safety  is  of  special  concern,  the  regula¬ 
tory  authority  should  require  that  spill¬ 
ways  be  designed  to  safely  pass  larger 
precipitation  events  as  appropriate. 

A  large  number  of  commenters  recom¬ 
mended  that  instead  of  placing  require¬ 
ments  on  an  appropriate  combination  of 
principal  and  emergency  spillways  that 
such  requirements  apply  to  spillway 
“systems.”  This  recommendation  for 
more  generic  spillway  language  has  been 
accepted,  and  the  regulations  have  been 
revised  accordingly.  However,  this  modi¬ 
fication  has  not  been  adopted  for  larger 
sedimentation  ponds. 

One  commenter  suggested  that  set¬ 
tling  ponds  less  than  1  acre  in  surface 
area  and  less  than  15  feet  deep  be  ex¬ 
empted  from  the  spillway  design  criteria. 
There  is  no  basis  for  such  an  exemption 
and  the  importance  of  maintaining  an 
acceptable  level  of  safety  outweighs  such 
special  exemptions.  It  should  be  noted 
that  this  portion  of  §  715.17(e)  has  been 
revised  to  require  proper  spillway  loca¬ 
tion  to  maximize  detention  time  and  also 
to  permit  siphon-type  pond  dewatering 
methods  or  other  methods  as  approved 
by  the  regulatory  authority.  These  dis¬ 
charge  structures  must  be  designed  to 
prevent  slug-like  discharges  of  sus¬ 
pended  material. 

33.  Commenters  suggested  that  the 
criteria  for  the  MESA  inspection  require¬ 
ment  in  30  CFR  77.216-3  should  apply 
to  §  715.17(e)  and  that  settling  ponds 
with  embankments  of  20  feet  or  less  in 
height  and  with  volumes  of  less  than  20 
acre-feet,  should  not  be  inspected.  MESA 
recommended  that  the  inspection  re¬ 
quirements  of  paragraph  (e)  (3)  apply  to 
all  settling  ix)nds,  regardless  of  embank¬ 
ment  heights  or  volmne.  In  the  interest 
of  settling  pond  safety  and  on  the  basis 


of  MESA’S  recommendation,  §  715.17(e) 
(3)  has  been  revised  to  require  inspec¬ 
tions  of  all  settling  ponds  regardless  of 
embankment  heights  or  volume.  Thus, 
no  distinction  remains  between  pond 
sizes  in  these  regulations.  It  is  essential  to 
ensure  that  all  ponds  constructed  to  meet 
the  requirements  of  the  Act  be  con¬ 
structed  and  operated  in  a  safe  manner 
from  the  standpoint  both  of  environ¬ 
mental  quality  and  safety. 

34.  Some  commenters  found  §  715.17 
(e)  (4)  confusing.  This  paragraph  has 
been  clarified  by  requiring  that  pond  re¬ 
moval  be  contingent  upon  appropriate 
compliance  with  the  revegetation  re¬ 
quirements  of  §  715.20  and  the  other 
paragraphs  of  §  715.17.  Although  all  ref¬ 
erences  to  bonds  in  the  proposed  regula¬ 
tions  were  modified  by  the  adjective  “ap¬ 
plicable,”  it  is  apparent  that  many  re¬ 
viewers  misinterpreted  the  regulations 
as  deriving  authority  from  §  515(b)  (20) 
of  the  Act.  Since  this  section  of  the  Act 
is  not  directly  included  in  the  initial  reg¬ 
ulatory  program,  the  Department  has 
taken  steps  to  avoid  further  misinterpre¬ 
tation  by  deleting  references  to  bonds. 

A  few  commenters  recommended  that 
removal  of  settling  ponds  be  mandatory. 
In  the  vast  majority  of  cases,  settling 
ponds  should  be  removed  when  the  dis¬ 
turbed  areas  are  reclaimed  and  stabilized. 
However,  it  is  recognized  that  some  cases 
may  exist  where  the  environmental  deg¬ 
radation  that  may  result  from  removing 
a  sedimentation  pond  as  well  as  the  land 
use  opportunities  supported  by  that  pond 
may  outweigh  the  environmental  and 
safety  implications  of  leaving  the  settling 
pond  in  place.  When  ponds  are  left,  the 
provisions  of  §  7*15. 17(k)  for  permanent 
impoundments  must  be  met, 

35.  Niunerous  comments  objected  to 
the  requirement  of  §  715.17(e)  (5)  for  re¬ 
moval  of  sediment  from  a  sedimentation 
pond  where  the  volume  of  sediment  ac¬ 
cumulates  to  50  percent  of  the  required 
sediment  storage  volume.  It  is  recognized 
that  the  50  percent  accumulation  cri¬ 
terion  for  pond  cleaning  was  conserva¬ 
tive.  However,  some  specified  sediment 
accumulation  criteria  for  cleaning  should 
be  required  to  ensure  acceptable  pond 
operation  and  maintenance  practices. 
Therefore,  the  regulations  have  been  re¬ 
vised  to  require  sediment  removal  from 
settling  ponds  when  the  volume  of  sedi¬ 
ment  accumulates  to  80  percent  of  the 
required  sediment  storage  voliune.  This 
new  criterion  is  thought  to  be  more  rea¬ 
sonable  and  is  based  on  the  assumption 
that  adequate  settling  pond  surface  area 
and  detention  time  will  be*  retained  as 
the  pond  fills.  One  commenter  raised  the 
concern  that  the  sediment  removal  re¬ 
quirement  would  be  applied  to  coal  prep¬ 
aration  plant  slurry  ponds.  As  noted  pre¬ 
viously,  the  criteria  for  slurry  ponds  are 
addressed  by  §  715.18.  Another  com¬ 
menter  suggested  that  sediment  removed 
from  settling  ponds  should  be  disposed  of 
in  a  way  that  “minimizes”  rather  than 
prevents  it  from  entering  surface  water, 
contaminating  subsurface  water,  and 
causing  adverse  effects  on  infiltration, 
vegetation,  or  water  quality.  “Minimizes” 
is  more  appropriate  given  the  language 


of  §  515(b)  (10)  of  the  Act,  but  such  ma¬ 
terial,  if  toxic,  must  be  prevented  from 
coming  into  contact  with  water. 

36.  Commenters  objected  to  the  re¬ 
quirement  in  5  715.17(e)(6)  that  dis¬ 
charges  from  alimentation  ponds  must 
meet  the  water-quality  and  effluent  re¬ 
quirements  of  paragraph  (a)  of  this  sec¬ 
tion.  It  is  superfluous  to  require  compli¬ 
ance  with  the  requirements  of  paragraph 
(a)  of  this  section  twice.  Therefore, 

§  715.17(e)  (6)  has  been  deleted.  Dis¬ 
charges  from  those  sedimentation  ponds 
draining  disturbed  areas  remain  subject 
to  the  effluent  limitations  contained  in 
paragraph  (a). 

37.  A  number  of  comments  on  §  715.17 
(e)  (7)  dealt  with  the  appropriateness  of 
including  special  design  criteria  for  large 
settling  ponds  and  also  the  compatibility 
of  such  criteria  with  MESA  requirements 
for  structures  of  this  size.  The  size  and 
capacity  of  such  settling  ponds  is  suffi¬ 
ciently  large  to  warrant  special  design 
criteria.  The  proposed  design  criteria  did 
in  one  instance  conflict  with  MESA 
guidelines.  Therefore,  these  regulations 
have  been  revised  to  incorporate  the 
MESA  requirement  that  a  spillway  for 
settling  ponds  of  this  larger  size  be  de¬ 
signed  to  pass,  at  a  minimum,  the  100- 
year  frequency,  6-hour  duration  storm. 
The  permittee  may  be  required  to  provide 
a  spillway  structure  to  pass  a  larger 
storm  if  specified  by  the  regulatory  au¬ 
thority.  As  noted  previously,  reviewers 
recommended  that  an  “appropriate  com¬ 
bination  of  principal  and  emergency 
spillways”  should  be  replaced  by  an  “ap¬ 
propriate  spillway  system.”  Such  a  mod¬ 
ification  conflicts  with  MESA  require¬ 
ments,  which  categorize  spillways  in  a 
more  restricted  sense  (e.g.,  a  paved  apron 
or  overflow  channel).  Therefore,  for 
large  settling  ponds,  the  proposed  lan¬ 
guage  is  maintained. 

38.  One  reviewer  recommended  that 
safety  factors  w^th  quantitative  values 
be  deleted  from  §  715.17(e)  (7).  This  jwr- 
tion  of  paragraph  (e)  (7)  is  not  revised 
and  still  requires  that  ponds  be  de¬ 
signed  and  constructed  with  an  accept¬ 
able  safety  factor  of  1.5  to  ensiu-e  em¬ 
bankment  slope  stability.  One  commenter 
recommended  deleting  paragraphs  (iii) 
and  (iv)  of  5  715.17(e)(7)  which  deals 
with  minimum  top  width  of  embank¬ 
ments  and  seepage  control,  respectively, 
because  such  design  criteria  would  be 
assured  by  the  requirement  for  large 
ponds  to  be  designed  imder  the  super¬ 
vision  of  a  registered  professional  engi¬ 
neer.  Such  elements  of  design  criteria 
should  be  specified  as  necessary  to  set 
requirements  for  the  industry  and  facili¬ 
tate  enforcement  by  the  regulatory  au¬ 
thority.  One  commenter  recommended 
that  the  special  settling  pond  design  cri¬ 
teria  of  5  715.17(e)(7)  should  apply  in 
all  steep  slope  areas.  Settling  pond  de¬ 
sign  criteria,  as  specified  in  paragraphs 
(e)  (1)  and  (e)  (2) ,  are  adequate  to  mini¬ 
mize  disturbances  to  the  hydrologic  bal¬ 
ance  in  steep  slope  operations. 

39.  Commenters  objected  to  the  un¬ 
necessary  expense  of  requiring  a  regis¬ 
tered  professional  engineer  to  supervise 
the  design  and  construction  of  settling 


FEDERAL  REGISTER,  VOL  42,  NO.  239— TUESDAY,  DECEMBER  13,  1977 


RULES  AND  REGULATIONS 


62655 


ponds  and  to  Inspect  and  certify  settling 
ponds  after  construction.  In  addition, 
the  application  of  this  requirement  to  all 
settling  ponds  was  questioned.  One  com- 
menter  suggested  that  this  requirement 
apply  only  to  large  settling  ponds  which 
MESA  currently  inspects.  Another  com- 
menter  recommended  that  the  require¬ 
ments  apply  only  if  the  settling  pond 
was  larger  than  1  acre  in  smafce  area 
and  greater  than  15  feet  deep.  Another 
commenter  suggested  that  in  addition 
to  the  requirement  for  inspection  and 
certification  by  a  registered  professional 
engineer,  a  requirement  be  added  for  in¬ 
spection  and  certification  by  a  land  sur¬ 
veyor.  The  comments  have  been  con¬ 
sidered,  and  based  on  the  requirement  of 
§  515(b)  (10)  (B)  (ii)  of  the  Act,  the  regu¬ 
lation,  as  modified  for  clarity,  is  appro¬ 
priate. 

40.  One  comment  was  received  on 
§  715.17(f).  The  commenter  suggested 
that  discharge  structures  be  used  where 
necessary.  This  was  the  Intent  of  the  sec¬ 
tion  and  the  necessary  clarifying  lan¬ 
guage  has  been  added. 

41.  Many  commenters  objected  to  the 
requirement  of  §  715.17(g)  regarding 
burial  and  treatment  of  toxic  spoil  and 
waste  material.  Comments  were  also  di¬ 
rected  to  the  depth  of  nontoxic  material 
to  be  used.  A  number  of  commenters 
recommended  reduction  from  5  feet  to 
2  feet  of  nontoxic  material,  a  few  recom¬ 
mended  3  feet,  and  some  recommended 
deletion  of  the  numerical  standard  and 
substitution  of  the  phrase  "sufficient 
cover.”  Numerous  recommendations  were 
made  to  Increase  the  cover  requirements 
from  5  feet  to  8  and  10  feet  based  on 
western  experience  with  upward  salt 
migration.  A  few  commenters  noted  that 
burial  of  material  was  also  covered  in 
§715.14(j).  Section  715.17(g)(1)  is 
shortened  by  referring  to  §  715.14(j)  for 
specific  burial  and  treatment  require¬ 
ments.  Within  that  other  section  the 
amount  of  cover  has  been  specified  as  a 
minimum  of  4  feet  unless,  a  greater 
amount  Is  reqiiired  by  the  regulatory  au¬ 
thority  to  prevent  adverse  upward  migra¬ 
tion  of  salts,  to  establish  a  deeper 
root  zone  to  promote  vegetation,  to  meet 
local  requirements,  or  to  protect  the 
hydrologic  balance. 

42.  A  few  commenters  suggested  that 
the  word  "prevented”  in  S  715.17(g)  went 
beyond  the  intention  of  the  Act  to 
"minimize”  disturbances.  Accordingly, 
the  regulation  has  been  modified  to  in¬ 
dicate  that  drainage  from  acid-  or  toxic- 
forming  wastes  and  spoil  must  be  mini¬ 
mized.  The  word  “prevent”  is  still  used 
in  a  new  subsection  which  paraphrases 
§  515(b)  (10)  (A)  (i)  of  the  Act  since  pre¬ 
vention  of  water  contact  is  required. 

43.  Comments  on  proposed  §  715.17(g) 
(1)  indicated  concern  that  materials  that 
“were”  actually  toxic  or  otherwise  harm¬ 
ful  should  be  those  subject  to  the  re¬ 
quirements  rather  than  those  that  “can” 
be  toxic.  It  is  necessary  to  treat  and  bury 
materials  that  may  become  toxic  if  not 
treated  as  well  as  those  that  are  already 
toxic.  The  final  regulations  continue  to 
express  this  need  though  the  word  “can” 
has  been  changed  to  “will”  to  reflect  a 


need  for  an  appropriate  degree  of  cer¬ 
tainty. 

44.  Many  comments  on  the  time  limit 
proposed  in  §  715.17(g)  (2)  recom¬ 
mended  that  the  requirement  be  de¬ 
leted  or  that  the  time  requirement  was 
unreasonable  for  coal  waste  slurry 
ponds.  The  time  frame  is  necessary 
whenever  a  danger  of  wind  or  water 
erosion  exists.  The  regulations  have  been 
modified  to  recognize  that  coal  waste 
slurry  ponds  will  be  covered  in  a  some¬ 
what  different  manner  by  requiring 
treatment  or  bui'ial  after  filling  of  the 
slurry  disposal  area  or  when  the  area 
is  no  longer  in  active  me. 

45.  A  few  reviewers  of  §  715.17(g)  (3) 
recommended  complete  cementing  of 
holes,  deletion  of  the  proviso  for  mixing, 
and  deletion  of  the  regulatory  approval 
phrase.  Cementing  for  the  entire  length 
of  the  hole  is  not  justified  in  all  cases 
and,  thus,  the  regulatory  authority 
should  approve  site-specific  methods  of 
plugging.  No  instances  are  known  where 
mixing  of  groimd  waters  through  drill 
holes  has  improved  water  quality,  and 
thus  that  proviso  has  been  eliminated. 
One  commenter  asked  that  an  exception 
be  added  to  permit  bore  holes  to  be  used 
for  monitoring  ground  water.  This  use 
remains  permissible  xmder  the  discre¬ 
tionary  powers  of  the  regulatory  author¬ 
ity. 

46.  Those  few  reviewers  commenting 
on  §  715.17(g)  (4)  were  unanimous  in 
their  position  that  the  statement,  “other 
action  as  required  by  the  regulatory  au¬ 
thority,”  was  too  vague.  However,  this 
phrase  is  used  in  §  515(b)  (10)  (G)  of  the 
Act  and  remains  in  the  regulations. 

47.  Numerous  commenters  objected  to 
the  reliance  on  infiltration  rates  as  the 
measure  of  recharge  capacity  under 
§  715.17(h),  pointing  out  that  recharge 
capacity  is  a  complex  system  comprised 
of  a  combination  of  precipitation,  nm- 
off,  evaporation,  infiltration,  transmis- 
sibility,  ground  water  storage,  and  water 
levels.  Many  alternatives  were  suggested. 
It  is  agreed  that  recharge  is  achieved 
through  a  complex  set  of  variable  hy¬ 
drologic  functions,  most  of  which  have 
been  identified  in  many  of  the  com¬ 
ments.  Infiltration  rate  was  initially 
chosen  to  provide  an  easy  method  of 
measuring  a  critical  factor  affecting  re¬ 
charge.  Because  recharge  capacity  is  a 
function  of  many  variables,  the  recom¬ 
mendations  have  been  accepted  to  ex¬ 
pand  the  definition.  The  ground  water 
monitoring  paragraphs  of  the  section 
have  been  revised  to  reflect  the  monitor¬ 
ing  requirements  necessitated  by  the 
change.  The  reorganization  of  the 
groimd  water  section  addresses  a  number 
of  the  other  comments  made.  Sections 
715.17 (i)  and  715.17(k)  are  reorganized 
into  §  715.17(h),  entitled,  “Ground 
Water.” 

Comments  that  recharge  capacity 
should  be  restored  only  to  the  degree 
required  by  the  postmining  land  use 
caimot  be  accepted  since  §  515(b)  (10) 
(D)  requires  restoration  of  recharge  ca¬ 
pacity  to  approximate  premining  con¬ 


ditions  and  since  changes  in  recharge 
could  adversely  affect  areas  off  the  mine 
site. 

48.  All  comments  received  on  the  pro¬ 
posal  to  require  selective  placement  of 
backfill  materials  Indicated  that  the  in¬ 
tent  of  the  Department  to  require  selec¬ 
tive  placement  when  necessary  to  re¬ 
establish  a  groimd  water  system  to  ap¬ 
proximate  premining  conditions  was  not 
clear.  The  wording  of  the  proposed 
§  715.17(i)  has  therefore  been  revised 
as  §  715.17(h)  (2) .  Placement  of  spoils 
with  draglines  is  generally  known  to  re¬ 
create  aquifers  without  special  selection 
and  thus  Is  permitted  to  continue  if 
otherwise  in  compliance  with  the  reg¬ 
ulations.  However,  random  placement  of 
spoils  will  not  recreate  relatively  im¬ 
permeable  strata.  In  such  cases  where 
impermeable  strata  serve  an  important 
role  in  retarding  water  flow  and  sup¬ 
porting  vegetation  or  separating  aqui¬ 
fers  they  must  be  reformed  and  selec¬ 
tive  placement  and  treatment  may  be 
appropriately  required.  Aquifers  with  no 
value  for  vegetation,  agriculture  or 
other  uses  will  not  have  to  be  reestab¬ 
lished.  Where  a  major  disruption  in  the 
regional  ground  water  flow  systan  ad¬ 
versely  affecting  water  quality  and  flow 
may  be  caused  by  not  selectively  placing 
materials,  then  selective  placement  may 
be  required. 

The  objective  of  this  paragraph  is  to 
minimize  disturbance  to  the  hydrologic 
balance  as  that  balance  is  reflected  in 
the  groimd  water  system.  This  will  be 
particularly  important  when  mining  may 
affect  off -site  areas  as  well  as  on-site 
areas.  Changes  in  a  ground  water  system 
caused  by  mining  cannot  be  constrained 
only  by  the  postmining  use  of  the  mined 
land  or  permit  area  as  has  been  recom¬ 
mended  by  some.  Rather  the  require¬ 
ments  should  reflect  the  high  potential 
for  the  on-site  effects  on  ground  water 
to  affect  off-site  areas.  If  there  are  long¬ 
term  effects  on-site,  there  are  likely  to 
be  equally  long-term  effects  off -site.  Min¬ 
ing  of  aquifers  is  not  banned.  Field  data 
show  that  mined  areas  can  often  trans¬ 
mit  water  as  well  as  premined  areas.* 
Careful  assessment  of  the  role  of  aquifer 
systems  is  required,  and  careful  recrea¬ 
tion  of  such  systems  under  certain  cir¬ 
cumstances  may  be  required. 

49.  A  number  of  commenters  recom¬ 
mended  strengthening  proposed  §  715.17 
(k)  by  deleting  the  apparent  require¬ 
ment  to  monitor  ground  water  only  when 
mining  below  the  water  table,  adding 
specific  analytical  requirements  for  lead, 
sulfate,  hardness,  cadmium,  copper,  zinc, 
arsenic,  and  pH,  or  by  requiring  con¬ 
tinuous  monitoring  when  mining 
aquifers.  Other  commentos  felt  the  re¬ 
quirements  were  unnecessary,  or  were 
useful  only  in  alluvial  valley  floors,  or 
should  have  provided  for  r^onal  dif¬ 
ferences,  or  required  environmentally 
unsound  wells  and  would  be  an  imrep- 


«  Rahn,  P.  h:,  1976.  "Potential  of  Coal  Strip 
Mine  Spoils  as  Aquifers  in  the  Powder  River 
Basin:  Project  Completion  Report.”  Old  West 
Regional  Commission. 
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resentative  method  of  monitoring.  A  few 
commented  to  the  effect  that  monitoring 
should  be  discretionary.  Others  felt 
ground  water  monitoring  should  be  man¬ 
datory. 

Groimd  water  monitoring  will  be  nec¬ 
essary  at  many  operations  throughout 
the  Nation,  and  the  requirements  are 
not  regionalized.  The  regulations  allow 
appropriate  variations  by  the  regulatory 
authority.  The  potential  for  adverse  ef¬ 
fects  on  water  levels  and  water  quality 
are  high,  and  therefore  groimd  water 
monitoring  is  required  to  both  warn  of 
problems  and  ensure  that  problems  are 
not  inadvertently  creat^.  Properly 
drilled  and  completed  wells  are  not  en¬ 
vironmentally  unsound,  and  there  is  not 
a  feasible  alternative  to  monitoring 
ground  water  in  many  cases.  To  wait  for 
ground  water  to  reappear  as  surface 
W'ater  may  be  acceptable  under  selected 
geohydrologic  conditons,  but  these  con¬ 
ditions  are  not  universal.  Further,  the 
potentials  for  adversely  affecting  groimd 
water  exist  in  coal  regions  throughout 
the  Nation  and  are  not  limited  to  mines 
in  or  adjacent  to  alluvial  valley  floors. 
Ground  water  monitoring  will  not  be  re¬ 
quired  at  a  mine  site  W^ere  there  is  no 
possibility  of  disruption  of  the  ground 
water  system. 

These  monitoring  procedures  are  the 
general  responsibility  of  the  permittee 
since  monitoring  of  progress  will  be  nec¬ 
essary  to  warn  of  impending  problems 
and  to  signal  impending  success.  Moni¬ 
toring  will  be  required  to  measure  prog¬ 
ress  toward  restoration  of  recharge  ca¬ 
pacity.  Some  comments  suggested  that 
monitoring  should  be  limited  to  a  case 
when  mining  in  the  saturated  zone.  How¬ 
ever,  mining  in  the  unsaturated  zone  has 
the  same  opportunity  to  affect  ground 
water  quality  and  recharge  under  se¬ 
lected  geohydrologic  conditions.  A  few 
reviewers  recommended  that  monitoring 
was  necessary  only  when  there  was  a 
potential  to  involve  regional  ground 
water  flow  systems.  It  is  difficult  to  draw 
such  a  distinction  nationwide,  and  suf¬ 
ficient  latitude  exists  in  the  final  regu¬ 
lations  to  require  monitoring  when  min¬ 
ing  can  affect  the  ground  water  system 
and  to  vary  the  degree  of  monitoring  ac¬ 
cording  to  the* significance  of  the  poten¬ 
tial  impact. 

One  commenter  noted  that  blasting  ef¬ 
fects  on  the  ground  water  system  should 
be  monitored.  The  final  regulations  ap¬ 
propriately  specify  in  §  715.19  that  the 
effects  of  blasting  on  the  ground  water 
system  must  be  considered  and  mini¬ 
mized. 

50.  Comments  were  received  regarding 
the  apparent  omission  in  the  proposed 
regulations  of  any  provisions  to  assist  a 
water  user  whose  supply  Is  adversely  af¬ 
fected.  Section  717  of  the  Act  provides 
for  such  situations,  and  this  section  is 
in  force  from  the  date  of  enactment  of 
the  Act.  Therefore,  a  new  §  715.17(i)  has 
been  added  to  the  regulations  to  reflect 
this  requirement.  The  language  of  toe 
Act  has  been  used  as  much  as  possible. 

51.  A  number  of  comments  on  alluvial 
valley  floors  indicated  concern  with  the 


wording  of  toe  proposed  5  715. 17 (j)  to 
preserve  "essential  elements”  of  the  hy¬ 
drologic  functions.  The  commenters 
argued  that  the  wording  in  the  Act  was 
"essential  hydrologic  functions”  and 
thus  toe  regulations  made  excessively 
stringent  requirements  for  restoration. 
Further,  the  commenters  argued,  the  re¬ 
establishment  criteria  were  not  properly 
related  to  their  relative  importance  to 
the  essential  functions  of  the  alluvial 
valley  floor.  For  example,  toe  commen¬ 
ters  felt  they  should  not  be  required  to 
maintain  or  establish  aquifers  or  aqui- 
cludes  if  these  elements  were  not  impor¬ 
tant  to  the  essential  hydrologic  functions 
and  postmining  land  use.  A  large  number 
of  comments  were  received  regarding  toe 
need  to  assure  that  this  section  addresses 
the  obligations  of  the  Department  to  in¬ 
clude  mines  in  adjacent  areas  that  could 
materially  damage  the  quantity  or  qual¬ 
ity  of  surface  and  ground  water  that 
supply  alluvial  valley  floors. 

Sections  715.17(j)  has  been  modified  to 
better  reflect  the  requirement  of  the  Act 
to  minimize  disturbances  to  the  prevail¬ 
ing  hydrologic  balance  by  preserving  the 
essential  hydrologic  functions  of  alluvial 
valley  floors  throughout  the  mining  and 
reclamation  process.  The  term  “essential 
hydrologic  functions”  has  been  defined 
and  added  to  §  710.5  to  state  the  rela¬ 
tionship  between  functions  and  hydro- 
logic  and  biologic  variables.  The  final 
regulations  attempt  to  make  certain  that 
the  roles  of  these  variables  or  character¬ 
istics  are  properly  understood  and  de¬ 
fined  prior  to  mining  and  reclamation. 
The  p>ermittee  must  demonstrate  that 
those  characteristics  that  support  the 
essential  hydrologic  functions  will  be 
preserved.  Though  the  proposed  regula¬ 
tions  contained  language  which  pro¬ 
tected  alluvial  valley  floors  from  adverse 
impacts  of  adjacent  mines,  the  language 
in  the  final  regulations  has  been  modi¬ 
fied  to  more  specifically  address  this  con¬ 
cern. 

52.  Recommendations  were  also  made 
to  refine  the  essential  characteristics  of 
alluvial  valley  floors  to  include  more  de¬ 
tailed  items.  The  recommendation  has 
been  adopted  since  it  serves  to  further 
clarify  the  requirements  of  this  section. 
However,  none  of  the  requirements  have 
been  changed. 

53.  A  few  commenters  indicated  that 
it  was  their  opinion  that  existing  mines 
which  were  "grandfathered”  under  the 
Act,  did  not  have  to  meet  toe  provisions 
of  :  515(b)  (10)  (F)  of  toe  Act.  This  is  an 
incorrect  interpretation  of  the  Act. 
Mines  within  alluvial  valley  floors  that 
are  permitted  to  continue  operations  by 
virtue  of  meeting  the  provisions  of  the 
Act  in  terms  of  current  permits  and 
production,  or  new  operations  which  are 
allowed  to  operate  in  or  adjacent  to  allu¬ 
vial  valley  floors  located  west  of  the 
100th  meridian,  must  comply  with  toe 
performance  standards  of  this  part  in¬ 
cluding  §  715.17(j)(l). 

54.  Two  commenters  recommended 
that  the  reference  to  "regular  cropping 
of  hay”  in  proposed  S  715.17(j)  (2)  was 
too  strict  an  interpretation  of  the  Act’s 


reference  to  farming  and,  although 
vigorous  growdh  of  hay  is  a  partial  in¬ 
dicator  of  alluvial  valley  floors,  it  does 
unduly  restrict  toe  meaning  of  alluvial 
valley  floors,  and  toe  phrase  has  been 
deleted. 

55.  A  number  of  commenters  offered 
the  opinion  that  §  715.17(j)  (2)  as  pro¬ 
posed  was  an  incorrect  extension  of  the 
provisions  of  §  510(b)  (5)  of  the  Act  in 
the  initial  program.  The  commenters 
further  noted  that  if  the  provisions  of 
paragraph  (j)  (2)  were  applied,  the  re¬ 
maining  exchange  provisions  of  §  510(b) 
(5)  should  be  implemented.  The  Depart- 
ment  has  toe  authority  to  provide  ex¬ 
changes  of  Federal  coal  leases  for  other 
Federal  coal  leases  or  a  fee  interest  in 
Federal  coal  for  private  coal  in  alluvial 
valley  floors  provided  the  requirements 
for  substantial  financial  and  legal  com¬ 
mitments  have  been  met  prior  to  Janu¬ 
ary  1,  1977.  Detailed  regulations  imple¬ 
menting  the  exchange  provisions  will  be 
developed. 

56.  One  commenter  asked  to  what  ex¬ 
tent  existing  mines  are  allowed  to  con¬ 
tinue  operation  on  or  adjacent  to  alluvial 
valley  floors.  The  intent  of  toe  regula¬ 
tions  is  to  allow  such  continuances  in 
those  areas  that  have  been  adequately 
investigated,  on  which  impacts  have 
been  assessed,  and  which  are  included 
as  areas  to  be  mined  and  reclaimed  in 
plans  approved  by  the  regulatory  author¬ 
ity  in  support  of  the  existing  State  per¬ 
mit.  Such  continuations  must  comply 
with  the  performance  standards  of 
§715.17(j)  (1)  according  to  the  time 
schedule  contained  in  §  710.11  for  new 
and  existing  mines. 

57.  Two  commenters  requested  no  min¬ 
ing  be  allowed  on  alluvial  valley  floors 
until  such  areas  had  been  scientifically 
mapped.  Another  suggested  a  need  for 
regulatory  procedures  to  determine  toe 
existence  of  alluvial  valley  floors.  Still 
another  commenter  indicated  that  toe 
section  appeared  too  strict  and  that  such 
determinations  should  be  governed  by  a 
landowner-permittee  agreement.  With 
regard  to  toe  last  comment,  toe  Act  does 
not  provide  for  such  case-by-case  ar¬ 
rangements  for  reclamation  based  on 
landowner-permittee  agreements  other 
than  those  changes  in  land  use  approved 
under  toe  procedures  specified  in  §  715.13. 
The  potentially  adverse  effects  of  mining 
in  or  adjacent  to  alluvial  valley  floors 
may  all  too  readily  affect  offsite  areas  as 
well  as  toe  long-term  agricultural  econ¬ 
omy  of  a  region.  Thus,  toe  Act  is  specific 
on  toe  degree  to  which  mining  is  or  is  not 
allowed  in  toe  vicinity  of  alluvial  val¬ 
ley  floors  and  as  to  toe  environmental 
protection  standards  that  must  apply. 

Changes  in  land  use  in  alluvial  valley 
floors  may  be  considered,  but  toe  essen¬ 
tial  hydrologic  functions  must  still  be 
preserved  to  have  the  capacity  to  sei*ve  as 
they  did  prior  to  any  mining.  With  re¬ 
gard  to  rec<«nmendations  for  mapping 
and  additional  regulatory  procedures,  it 
must  be  emphasized  that  while  toe  De¬ 
partment  feels  it  has  adequately  provided 
toe  necessary  regulatory  basis  for  na¬ 
tional  determinations  of  alluvial  vallegr 
floors.  States  and  regulatory  authorities 
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are  encouraged  to  refine  the  performance 
standards  to  meet  regional  and  local  sit¬ 
uations.  If,  for  example,  it  is  necessary  to 
more  accurately  identify  the  role  of  allu¬ 
vial  valley  fioors  in  the  agricultural  econ¬ 
omy  of  a  region,  the  appropriate  regula¬ 
tory  agency  may  develop  such  a  require¬ 
ment,  perhaps  through  amendment  of 
existing  statutes  or  regulations  or  exer¬ 
cise  of  existing  authorities. 

58.  One  commenter  recommended  that 
if  the  intent  of  the  proposed  regulation 
was  to  ban  mining  on  alluvial  valley 
fioors,  then  the  intent  should  be  made 
clear.  There  is  no  basis  in  law  to  ban  all 
mining  on  alluvial  valley  fioors  if  the 
criteria  for  permit  issuance  are  met  and 
if  the  reclamation  requirements  to  pre¬ 
serve  essential  fimctions  are  met. 

59.  Numerous  comments  were  received 
from  reviewers  of  §  715.13  (postmining 
land  use)  and  §  715.14  (backfilling  and 
regrrading)  regarding  permanent  im¬ 
poundments.  The  recommendations  gen¬ 
erally  favored  incorporation  of  specific 
requirements  for  large,  permanent  im¬ 
poundments  in  the  initial  regulatory  pro¬ 
gram  even  though  §  515(b)  (8)  of  the  Act 
covering  permanent  impoundments  was 
not  specifically  designated  for  the  inHial 
program.  Public  comments  support  in¬ 
clusion  of  provisions  for  permanent  im- 
poimdments  in  the  initial  program  as  an 
approved  postmining  land  use.  This 
change  has  been  made  in  §  715.13  in  order 
to  assure  public  safety  and  the  protection 
of  the  hydrologic  balance  including  pro¬ 
tection  of  water  quality.  Requirements 
similar  to  those  in  §  515(b)  (8)  of  the  Act 
have  also  been  included  in  §  715.17(k). 

The  original  definition  of  approximate 
original  contour  in  §  710.5  noted  that 
water  impoundments  could  be  permitted 
if  they  complied  with  §  715.17.  Thus,  the 
inclusion  of  standards  for  permanent 
water  impoundments  is  a  modification 
of  the  proposed  regulations  by  expansion 
of  that  reference.  The  final  regulations 
require  all  impoundments,  if  left  after 
reclamation,  to  be  of  proper  size,  safety, 
and  utility  to  serve  the  approved  post¬ 
mining  land  use. 

60.  Some  commenters  were  concerned 
over  the  application  of  the  proposed 
standards  to  haul  roads  and  access  roads 
existing  prior  to  enactment  and  wished 
to  exempt  such  roads  from  compliance. 
As  noted  in  §  710.11  and  §  502(c)  of  the 
Act,  all  existing  surface  coal  mining  op¬ 
erations  regulated  by  a  State  must  com¬ 
ply  with  the  environmental  protection 
performance  standards  of  the  initial  reg¬ 
ulatory  program  on  and  after  May  3, 
1978,  with  respect  to  lands  from  which 
'  overburden  and  the  coal  seam  being 
mined  have  not  been  removed.  Thus,  ac¬ 
tivities  included  imder  the  definition  of 
“surface  coal  mining  operations,”  such 
as  access  and  haul  roads,  must  comply 
with  the  standards.  Section  701(28)  (B) 
of  the  Act  includes  within  the  definition 
of  surface  coal  mining  operations  “all 
lands  affected  by  the  construction  of  new 
roads  or  the  improvement  or  use  of  exist¬ 
ing  roads  to  gain  access  to  the  site  of 
such  activities  and  for  haulage  *  * 
Thus,  any  existing  roads  used  to  gain  ac¬ 
cess  to  or  to  haul  coal  or  other  materials 


in  support  of  the  extraction  of  coal  after 
May  3, 1978,  or  in  support  of  reclamation 
of  lands  from  which  coal  was  extracted 
after  May  3,  1978,  must  comply  with  the 
environmental  performance  standards 
according  to  §  710.11.  Section  710.11(d) 
specifically  addresses  the  situation  the 
commenters  noted. 

61.  A  number  of  commenters  pointed 
out  that  §  715.17(1)  did  not  adequately 
address  the  expressed  intent  of  the  Con¬ 
gress  to  completely  reclaim  coal  access 
roads  •  when  they  may  remain  major 
sources  of  sedimentation  and  have  little 
continuing  social  or  economic  value.  The 
need  for  design  and  construction  stand¬ 
ards  and  the  useful  functions  of  properly 
constructed  roads  to  break  up  drainage 
on  long  slopes  and  to  protect  the  out- 
slope  from  spoil  placement  was  also  rec¬ 
ognized.  Limited  provisions  for  roads 
have  been  incorporated  in  the  initial  pro¬ 
gram  because  of  the  potentially  major 
impact  haul  roads  and  access  roads  maiy 
have  on  the  prevailing  hydrologic  bal¬ 
ance.  Since  improperly  abandoned  roads 
have  been  identified  as  a  major  source  of 
sediment,  it  is  appropriate  to  modify  the 
regulations  to  take  into  account  recla¬ 
mation  requirements  for  roads.  There¬ 
fore,  §  715.17(1)  (1)  has  been  modified  to 
require  reclamation  of  roads  that  are 
not  necessary  to  support  the  postmining 
land  use,  are  not  necessary  to  control 
drainage,  or  will  not  be  maintained  in  an 
appropriate  manner. 

62.  One  comment  received  suggested 
it  was  imwise  to  reclaim  roads  to  the  ap¬ 
proximate  original  contour  since  it  re¬ 
moved  beneficial  areas.  Not  all  roads  that 
many  wish  to  leave  as  reclaimed  areas 
are  “beneficial.”  Thus,  the  criteria  for 
approving  the  retention  of  roads  remain. 

63.  One  set  of  comments  indicated  that 
the  initial  regulatory  program  should 
be  more  closely  aligned  with  the  specific 
language  of  §  515(b)  (17)  of  the  Act. 
Only  those  elements  of  road  construction 
and  maintenance  that  are  closely  related 
to  the  requirement  of  §  515(b)  (10)  to 
minimize  disturbances  to  the  hydrologic 
balance  are  addressed,  and,  therefore, 
those  portions  of  §  515(b)  (17)  relating 
to  fish  or  wildlife,  and  public  and  private 
property  are  reserved  for  the  permanent 
regulatory  program. 

64.  One  commenter  recommended  de¬ 
letion  of  the  encouragement  given  in  the 
proposed  regulation  to  locate  roads  on 
benches,  and  ridges.  The  objective  of  this 
proposal  was  to  keep  roads  out  of  valley 
areas  to  minimize  disturbance  to  the 
hydrologic  balance,  and  this  remains  a 
valid  objective.  The  problem  apparently 
was  one  of  semantics;  certain  benches 
which  are  covered  with  exposed  clay  are 
not  suitable  for  use  as  roads,  and,  con¬ 
sequently,  the  word  “bench”  has  been 
deleted. 

65.  Many  commenters  strongly  rec¬ 
ommended  reducing  the  proposed  100- 
year  flood  plain  criteria  to  25  years,  and 
changing  or  modifying  the  word  “re¬ 
strict”  in  proposed  §  715.17(1)  (2).  The 
100-year  flood  plain  criteria  was  overly 
restrictive  because  it  was  developed  to 
protect  roads  and  other  structures  from 
damage,  not  to  protect  downstream  areas 


from  erosion  and  significant  changes  in 
flow.  Therefore,  its  application  is  un¬ 
warranted  imtil  further  information  is 
received  that  identifies  an  adequate 
standard.  The  proposed  regulation  con¬ 
tained  a  qualifying  phrase  which  would 
allow  road  construction  in  the  flood  plain 
if  the  base  flood  was  not  restricted  and 
if  sedimentation,  erosion  and  flooding 
were  not  significantly  increased.  The  re¬ 
vised  regulation  emphasizes  the  mini¬ 
mization  of  sedimentation,  erosion,  and 
flooding  rather  than  specifying  a  flood 
plain  size. 

66.  Many  commenters  suggested  that 
the  25-year  24-hour  design  criteria  in 
§  715.17(1)  (2)  (iii)  for  water  control 
structures  was  excessive  and  that  the  an¬ 
nual  recurrence  interval  should  be  1 
year,  5  years,  or  10  years  or  should  com¬ 
ply  with  local  standards.  In  the  interest 
of  instituting  an  initial  regulatory  pro¬ 
gram  that  phases  in  permittee  responsi¬ 
bilities,  the  design  criteria  has  been  re¬ 
duced  to  the  10-year  24-hour  design  to 
be  compatible  with  the  remainder  of  this 
section.  It  should  be  noted  that  the 
design  criteria  will  be  reevaluated  for 
the  permanent  program  to  ensure  ade¬ 
quate  protection  of  water  quality  and 
quantity  during  precipitation  and  run¬ 
off  events  likely  to  occur  during  use  and 
reclamation  of  roads.  Where  more 
stringent  local  standards  are  needed,  the 
regulatory  authority  must  require  them. 

67.  One  commenter  suggested  that  use 
of  maximum  road  grades  would  increase 
the  total  surface  area  and  therefore 
would  increase  the  potential  for  erosion. 
However,  the  road  grade  specifications 
are  necessary  to  control  erosion  from 
the  roads,  and  are  currently  used  by  a 
number  of  regulatory  authorities. 

68.  Several  reviewers  suggested  that 
application  of  effluent  limitations  to  dis¬ 
charges  from  roads  was  not  appropriate 
because  roads  were  nonpoint  sources  and 
since  roads  may  have  numerous  point 
source  discharges.  There  is  difBculty  in 
applying  discharge  limits  to  drainage 
from  roads  extending  far  from  the  ac¬ 
tual  area  to  be  mineth-  Therefore,  the 
proposed  regulation  has'  been  revised  to 
allow  some  roads  within  the  permit  area 
to  be  exempt  from  the  effluent  limita¬ 
tions  and  the  monitoring  requirements 
during  the  initial  regulatory  program 
unless  the  regulatory  authority  deter¬ 
mines  that  application  of  the  effluent 
limitations  is  necessary  to  protect  the 
hydrologic  balance.  However,  haul  roads 
and  portions  of  access  roads  in  proxim¬ 
ity  to  mining  and  reclamation  opera¬ 
tions  where  control  of  water  from  roads 
can  easily  be  combined  with  control  of 
water  from  land  disturbed  by  mining 
and  reclamation  must  be  controlled. 

69.  One  commenter  objected  to  the 
use  of  the  word  “durable”  in  §  715.17(1) 
(2)(iv).  It  is  necessary  to  use  material 
that  resists  disintegration  in  road  con¬ 
struction  in  order  to  minimize  erosion. 
This  should  not  be  construed  as  an  in¬ 
flexible  requirement  to  pave  roads. 

70.  A  few  commenters  objected  to  the 
specific  design  criteria  for  roads  as  im- 
necessary.  These  specific  criteria  are 
necessary  since  effluent  limitations  vill 
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not  apply  to  all  roads.  Tlierefore,  design 
and  construction  specifications  are  nec¬ 
essary  to  control  erosion  and  ensure  suc¬ 
cessful  reclamation. 

71.  Some  commenters  recommended 
prohibition  of  stream  crossingrs.  Other 
commenters  said  the  constraints  on 
stream  fords  were  too  severe.  The  con¬ 
straint  is  both  necessary  and  stringent 
enough  to  protect  fiowing  streams. 
Stream  channels  may  be  crossed  with¬ 
out  special  precautions  if  water  is  di¬ 
verted  away  in  a  temporary  or  perma¬ 
nent  manner.  However,  imcontrolled 
crossing  of  fiowing  streams  is  a  major 
source  of  increased  sediment  and  there¬ 
fore  must  be  controlled.  Further,  this 
regulation  does  not  prohibit  the  use  of 
properly  designed  culverts. 

72.  One  commenter  recommended  that 
the  grade  provisions  of  §  715.17(1)  be 
waived  for  roads  within  open  pit  mines. 
The  definition  in  §  710.5  excludes  coal 
haulage  roads  within  the  working  pit 
area. 

73.  One  commenter  suggested  that  the 
phrase,  “  toxic-  or  acid-forming  sub¬ 
stances”  used  in  reference  to  road  sur¬ 
face  materials  in  §  715.17(1)  (2)  (iv) 
should  be  modified  by  the  phrase,  “water 
soluble.”  Addition  of  this  phrase  would 
be  somewhat  restrictive,  but  it  is  under¬ 
stood  that  the  materials  must  be  toxic- 
or  acid-forming  in  relationship  to  some 
other  medium  such  as  water  or  soil  and 
must  have  a  potential  to  cause  adverse 
impacts  in  order  to  require  special 
controls. 

74.  A  number  of  comments  regarding 
the  applicability  of  §  715.17(1)  to  infre¬ 
quently  used  roads  to  underground  mine 
facilities  were  received.  This  aspect  of 
road  reconstruction  and  reclamation  is 
further  discussed  under  Part  717. 

75.  A  few  commenters  encouraged  the 
control  of  fugitive  dust  from  roads.  This 
subject  is  properly  left  for  inclusion  in 
the  permanent  regulatory  program. 

76.  One  commenter  asked  that  §  715.17 
(m)  controlling  hydrologic  impacts  of 
other  transport  facilities  be  more  strin¬ 
gent.  It  is  more  appropriate  to  cover 
other  aspects  of  transport  facilities  in 
the  permanent  regulatory  program.  In 
response  to  a  few  comments,  the  Depart¬ 
ment  has  used  the  language  of  §  516(b) 
(10)  of  the  Act  to  clarify  the  need  to 
control  the  placement  and  design  of 
other  transport  facilities. 

77.  Section  715.17(c)  (5)  on  diversion 
of  overland  flow  has  been  deleted  and  a 
new  §  715.17(n)  added.  The  wording  has 
been  modified  to  refiect  the  opinion  of 
many  technical  reviewers  that  benefits 
from  discharge  of  surface  waters  into 
underground  mines  were  so  limited  as  to 
negate  the  need  to  allow  such  discharges. 

Section  715.18  Dams  constructed  of 
refuse  material. 

1.  Commenters  suggested  that  5  715.18 
should  be  deleted  since  it  duplicated 
regulation  of  the  same  structures  by  the 
Mining  Enforcement  and  Safety  Ad¬ 
ministration  (MESA) .  This  view  is  re¬ 
jected.  These  regulations  are  required 
by  the  Act  and  compliment  MESA’s  au¬ 
thority  which  Is  limited  to  that  needed 


to  protect  employee  health  and  safety. 
On  the  other  hand,  OSM  jurisdic¬ 
tion  extends  to  public  safety  and 
protection  of  the  environment.  Congress 
specified  that  standards  and  criteria 
covering  design,  construction,  operation, 
maintenance,  modification  and  removal 
or  abandonment  of  all  existing  and  new 
dams  or  embankments  constructed  of  or 
impoimding  coal  mine  waste  used  either 
temporarily  or  permanently  as  dams  or 
embankments,  are  to  be  promulgated  by 
the  Secretary  in  cooperation  with  the 
Chief  of  Engineers,  U.S.  Army.  Section 
715.18  reflects  coordination  between  the 
agencies  and  provides  minimum  design 
criteria  consistent  with  criteria  govern¬ 
ing  similar  structures  built  by  the  Corps 
of  Engineers. 

2.  Several  commenters  suggested  that 
the  meaning  of  refuse  material  be  clari¬ 
fied.  The  word  “waste”  has  been  substi¬ 
tuted  for  “refuse”  and  defined  in  §  710.5 
to  mark  the  distinction  between  waste 
materials  and  spoil.  Additionally,  §  715.18 
has  been  modified  to  include  dams  im¬ 
pounding  waste  since  §  515(b)  (13)  of  the 
Act  requires  control  of  “coal  mine  waste 
piles.” 

3.  As  a  result  of  several  comments, 

§  715.18  has  been  modified  to  more  close¬ 
ly  conform  to  the  Act  and  provide  for 
abandonment  or  removal  of  all  dams 
constructed  of  or  impounding  waste 
materials. 

4.  Some  commenters  objected  to  the 
proposed  criteria  for  drawdown,  free¬ 
board,  and  inspection  required  in  §  718.18 
(c).  These  criteria  have  been  retained 
for  compliance  with  Corps  of  Engineers 
safety  criteria  for  similar  structures. 

5.  Commenters  requested  the  minimum 
safety  factors  proposed  for  dams  be 
related  to  methods  of  calculation 
through  references  to  appropriate  tech¬ 
nical  manuals.  Since  the  calculation  pro¬ 
cedures  for  stability  are  widely  practiced, 
references  were  not  added.  In  calculating 
safety  fractors,  the  permittee  must  use 
accepted  methods  such  as  those  used  by 
the  Corps  of  Engineers.*  The  permittee 
must  carefully  consider  the  nature  and 
placement  of  materials  in  the  dams  so  as 
to  ensure  achievement  of  the  specified 
minimum  safety  factors. 

Section  715.19  Use  of  explosives. 

1.  Several  commenters  suggested  that 
the  minimum  weight  of  explosives  sub¬ 
ject  to  the  regulations  should  be  in¬ 
creased.  This  suggestion  was  rejected  be¬ 
cause  §  715.19(a)  is  needed  to  provide  the 
citizen  protection  mandated  by  the  Act. 

2.  Many  commenters  objected  to  the 
requirement  for  a  preblasting  survey 
on  the  grounds  that  current  technology 
is  neither  capable  of  predicting  the 
weights  of  individual  charges  that  would 
prevent  damage  to  structures  nor  of  de¬ 
termining  the  condition  of  structures  in 
terms  of  resistance  to  vibration  of  struc¬ 
tural  and  nonstructural  elements.  As  a 
result,  the  regulation  was  modified  to 
require  the  survey  to  determine  the  con¬ 
dition  of  relevant  structures  and  to  docu¬ 
ment  any  preblasting  damage.  While  the 


*  Corps  of  Engineers,  Englneerihg  and 
Design  Stability  of  Earth  and  Rock-FUl 
Dams,  EM  1110-2-1902  (1970). 


assessment  of  wdls  and  other  water  sys¬ 
tems  is  limited  to  surface  conditions  and 
other  readily  available  data,  they  are  to 
be  given  special  attention.  Depth  to  water 
table,  fiow  and  water  quality  are  among 
those  easily  measurable  characteristics. 
In  addition,  based  upon  the  survey  re¬ 
port,  the  regulatory  authority  can  re¬ 
quire  redesign  of  the  blasting  plan.  Other 
revisions  have  been  made  to  §  715.19(b) 
to  make  the  survey  less  formal.  One  of 
the  major  advantages  the  preblasting 
survey  is  intended  to  have  is  increased 
communication  between  the  permittee 
and  the  public  about  the  blasting  pro¬ 
gram.  The  less  formal  requirements  are 
intended  to  foster  such  communication 
while  still  meeting  the  specific  require¬ 
ments  of  the  Act. 

3.  Numerous  oommenters  argued  that 
the  notice  requirements  of  §  715.19(c) 
require  the  permittee  to  make  impracti¬ 
cal  predictions  about  blasting  sched¬ 
ules.  Other  commenters  argued  that  the 
notice  should  be  more  specific  as  to 
blasting  times.  Other  comments  stated 
that  it  is  not  possible  to  predict  all 
emergency  conditions  that  can  occur 
when  blasting,  and  that  the  weight  and 
type  of  explosives  used  will  vary  with 
each  blast.  Accordingly,  while  the  re¬ 
quirements  for  public  notice  of  the  date 
and  time  of  blasting  and  the  description 
of  possible  emergency  conditions  that 
could  result  in  schedule  alterations  have 
been  retained,  the  requirement  for  the 
weight  and  type  of  explosives  to  be  used 
has  been  deleted  in  §S  715.19  (c)  and  (d). 
In  addition,  since  the  Act  requires  noti¬ 
fication  by  mail,  the  certified  mail  re¬ 
quirement  was  deleted. 

4.  Many  commenters  objected  to  the 
requirement  in  §  715.19(e)  (1)  (i)  re¬ 
stricting  blasting  to  1  hour  after  sunrise 
imtil  1  hour  before  sunset,  and  cited  the 
safety  problems  that  could  ensue  from 
the  shorter  time.  In  response,  the  re¬ 
quirement  has  been  changed  to  allow 
the  blasting  increment  of  4  hours  to  be 
scheduled  at  any  period  during  the  day¬ 
light  hours. 

5.  A  number  of  commenters  argued 
that  the  requirement  to  prevent  wildlife 
from  entering  the  blasting  area  was  im¬ 
practical.  As  a  result,  §  715.19(e)  (1)  (iv) 
has  been  revised. 

6.  Many  objections  were  raised  to  the 
provision  that  all  primed  blast  holes  be 
detonated  within  24  hours.  Since  this 
provision  affects  the  safety  of  the  worker 
as  well  as  the  safety  of  the  public,  the 
provision  was  changed  to  follow  the  pro¬ 
visions  of  the  Mining  Enforcement  and 
Safety  Administration  regulations. 

7.  Commenters  objected  that  compli¬ 
ance  with  the  stemming  requirement 
would  be  impossible  under  many  condi¬ 
tions.  The  regulation  was  changed  to  re¬ 
quire  that  air  blast  be  controlled  so  that 
it  does  not  exceed  128  dB  linear  peak  at 
any  inhabited  area  surrounding  the  blast 
site.  A  decibel  standard  was  recom¬ 
mended  by  several  commenters  and  is 
supported  by  Bureau  of  Mines  studies  as 
one  method  of  air  blast  control. 

8.  Numerous  commenters  objected  to 
the  proposed  §  715.19(e)  (1)  (vii)  (A)  and 
(B)  regarding  the  distance  limitation 
and  owner  consent.  Commenters  ar- 
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gued  that  the  only  statutory  authority 
for  limiting  mining  near  occupied  build¬ 
ings  and  facilities  is  the  300-foot  limita¬ 
tion  in  §  522(e)  of  the  Act  designating 
lands  unsuitable  for  surface  coal  mining. 
It  should  be  recognized  that  the  require¬ 
ments  of  this  section  do  not  prohibit 
mining  but  require  that  blasting  in  pop¬ 
ulated  areas  be  treated  differently.  Fur¬ 
ther,  a  purpose  of  the  Act  is  to  protect  the 
health  and  safety  of  the  public,  and  it  is 
believed  this  section  may  minimize  the 
likelihood  of  property  damage.  Com- 
menters  also  argued  that  the  require¬ 
ment  for  owner  consent  before  blasting 
within  1,000  feet  of  a  residence  would 
prevent  mining  in  many  areas.  Blasting 
is  essential  to  surface  mining  in  many 
areas  and  it  is  possible  that  property 
owners  without  an  economic  interest 
would  not  consent  to  blasting.  The  pro¬ 
vision  for  owner  consent  was  deleted 
because  adequate  protection  is  af¬ 
forded  by  the  preblasting  survey  and 
the  other  blasting  requirements.  The  dis¬ 
tance  limitation  in  §  715.19(e)  (1)  (vii) 
(c)  pertaining  to  underground  mines 
is  required  by  §  515(b)  (12)  of  the  Act 
and  is  included  in  the  initial  program 
because  of  the  requirements  in  §  515(b) 
(15)  (C). 

9.  Many  comments  were  received  on 
the  provision  of  §  715.19(e)  (2)  (i)  re¬ 
stricting  the  peak  particle  velocity  of  the 
ground  motion  to  2  inches  per  second  at 
specified  locations.  Some  commenters 
favored  retaining  the  2 -inch  per  second 
peak  particle  velocity,  while  others  sup¬ 
ported  a  reduction  to  0.5 -inch  per  second 
peak  particle  velocity.  The  regulation 
was  changed  to  restrict  the  maximum 
peak  particle  velocity  of  the  ground  mo¬ 
tion  in  any  direction  to  1  inch  per  sec¬ 
ond.  The  revision  was  based  on  reevalua¬ 
tion  of  published  U.S.  Bureau  of  Mines 
studies,  discussion  with  Bureau  of  Mines 
personnel,  studies  of  urban  blasting  by 
the  British  National  Coal  Board  and  re¬ 
search  papers  published  by  faculty  mem¬ 
bers  of  several  universities.  The  equation 
that  determines  the  weight  of  explosives 
that  can  be  detonated  within  any  8  mil¬ 
lisecond  period  was  changed  to  reflect 
the  reduction  in  the  allowable  peak  par¬ 
ticle  velocity  of  the  ground  motion  and 
the  table  for  distances  between  350  and 
5,000  feet  was  revised.  Changes  were 
made  in  subsequent  provisions  where 
necessary  to  reflect  the  new  standard  for 
peak  particle  velocity. 

Section  715.20  Revegetation. 

1.  Some  commenters  suggested  that 
vegetation  cover  should  be  capable  of 
stabilizing  the  soil  suface  to  at  least 
premining  conditions.  Since  stability  of 
the  soil  with  respect  to  erosion  is  en¬ 
sured  under  the  proposed  regulation,  no 
changes  were  made. 

2.  One  commenter  pointed  out  that 
§  715.20(a)  (2)  was  too  broad  since  it 
would  require  seeding  of  roads  and  water 
areas.  The  section  has  been  revised  to 
eliminate  this  obvious  incongruity. 

3.  Commenters  suggested  that  the  field 
trial  requirement  for  introduced  species 
be  eliminated.  Several  commenters 
pointed  out  that  many  plants  commonly 
used,  such  as  tree  species  in  the  Great 


Plains,  have  been  in  common  usage  and 
are  considered  naturalized.  The  require¬ 
ment  for  appropriate  field  trials  has  been 
retained.  However,  “field  trials”  is  inter¬ 
preted  broadly  to  include  successful  ex¬ 
perience  with  the  species  in  the  area 
mined  or  a  similar  area.  Thus,  natural¬ 
ized  species  will  generally  have  been 
demonstrated  to  be  acceptable. 

4.  Many  commenters  suggested  that 
§  715.20(c)  be  modified  since  it  limited 
“seeding  and  planting  to  land  that  has 
been  regraded  and  topsoil  replaced”.  To 
eliminate  confusion,  the  section  has  been 
revised  to  require  the  seeding  and  plant¬ 
ing  of  all  “disturbed  areas.” 

5.  Many  commenters  argued  that  the 
mulching  requirements  of  §  715.20(d) 
were  unnecessarily  specific  and  should 
be  modified  to  allow  the  regulatory  au¬ 
thority  and  permittees  greater  flexibil¬ 
ity.  The  requirement  specifying  mini¬ 
mum  amounts  of  mulch  to  be  applied  to 
the  land  was  modified  in  favor  of  flexi¬ 
bility  in  the  amount  of  mulch  to  be  ap¬ 
plied  as  approved  by  the  regulatory  au¬ 
thority.  The  paragraph  does  allow  use  of 
alternatives  to  vegetative  mulch  or  an¬ 
nual  grains. 

6.  Comments  suggested  that  a  pattern 
of  distribution  may  provide  a  higher  or 
better  use  than  when  plant  species  are 
distributed  more  imiformly.  This  sugges¬ 
tion  was  accepted  and  §  715.20(e)  (2)  re¬ 
vised. 

7.  Many  commenters  argued  that  it 
would  be  unreasonably  difficult  to  pre¬ 
vent  hoofed  wildlife  from  damaging  veg¬ 
etation.  Further,  the  commenters  argued 
that  it  was  impossible  to  determine  when 
an  area  is  ready  to  sustain  natural  wild¬ 
life  grazing.  Accordingly,  this  require¬ 
ment  has  been  eliminated  from  §  715.- 
20(e)  (2) .  Elimination  of  the  requirement 
does  not  relieve  the  permittee  of  his  re¬ 
sponsibility  to  achieve  acceptable  re¬ 
vegetation  which  may,  in  some  cases,  re¬ 
quire  control  of  wildlife. 

8.  Section  715.20  (e)  (3)  was  deleted 
since  it  is  covered  under  §  715.17. 

9.  A  significant  number  of  commenters 
argued  that  it  would  not  always  be  ap¬ 
propriate  to  require  immediate  revegeta¬ 
tion  where  the  postmining  land  use  was 
for  industry,  public  services,  or  resi¬ 
dential  use.  This  suggestion  was  adopted 
and  §  715.20(f)  (2)  (ii)  establishes  re¬ 
quirements  for  temporary  revegetation 
for  areas  that  are  to  be  converted  to  in¬ 
dustrial  or  residential  use  within  two 
years  of  regrading.  Revegetation  must  be 
adequate  to  control  erosion  imtil  the 
final  use  is  achieved. 

10.  Many  commenters  suggested  that 
proposed  §  715.20(f)  was  unnecessarily 
inflexible  and  that  a  range  of  standards 
for  measuring  revegetation  success 
should  be  considered.  They  argued  that 
the  criteria  did  not  take  into  account 
variability  of  precipitation  amount,  time 
of  occurrence,  intensity  and  form;  to¬ 
pography;  slope;  aspect;  growing  seasons 
and  soil  conditions.  Some  commenters 
expressed  concern  that  the  standards 
were  too  low.  In  response  to  the  com¬ 
ments,  this  section  has  been  revised  to 
provide  standards  that:  (1)  incorporate 
site-specific  variation  within  the  permit 


area,  (2)  utilize  reference  areas,  (3) 
evaluate  a  permanent  vegetation  cover 
capable  of  regeneration  and  plant  suc¬ 
cess,  (4)  consider  site  condition  of  previ¬ 
ously  mined  areas,  and  (5)  ensure  a 
ground  cover  for  controlling  erosion. 
Since  the  seeding  procedures  are  to  be 
approved  by  the  regulatory  authority, 
the  measure  of  ground  cover  density  by 
accepted  methods  should  provide  an  ade¬ 
quate  standard  of  compliance. 

In  response  to  comments,  the  section 
has  been  modified  to  provide  that  refer¬ 
ence  areas  must  be  managed  and  not  pro¬ 
tected  from  use  over  a  long  period  of 
time.  It  is  believed  that  a  2-year  mini¬ 
mum  time  base  is  required  to  adequately 
assess  whether  a  permanent  vegetation 
cover  is  capable  of  regeneration-  and 
plant  success,  since  otherwise  excessive 
fertilization  may  give  the  appearance  of 
success  prematurely.  It  is  believed  that 
further  refinement  of  revegetation  suc¬ 
cess  measurements  is  needed.  Therefore, 
the  Department  will  continue  to  collect 
data  necessary  to  revise  the  standards 
initially  proposed  or  to  develop  a  substi¬ 
tute  method  for  the  permanent  regula¬ 
tory  program. 

11.  Several  commenters  objected  to  the 
requirement  in  §  715.20(g)  to  seed  stock¬ 
piled  topsoil  if  it  is  not  redistributed 
within  30  days.  It  was  pointed  out  that 
the  provision  ignored  regional  climatol¬ 
ogy  and  seeding  season  differences.  The 
suggestion  for  deleting  the  30-day  re¬ 
quirement  and  substituting  the  first  nor¬ 
mal  period  for  favorable  planting  condi¬ 
tions  was  adopted. 

Part  716 — Special  Performance 
Standards 

Section  716.2  Steep  slopes. 

1.  Comments  were  directed  to  the  pro¬ 
posed  paragraph  that  prohibited  the 
placement  on  the  downslope  of  material 
cleared  or  gubbed  from  an  area  to  be  dis¬ 
turbed.  Commenters  recommended  that 
placement  of  vegetative  material  cleared 
from  the  area  to  be  disturbed  should  be 
allowed  on  the  downslope  since  it  would 
serve  to  filter  acid  seepage  and  silt-laden 
runoff.  To  accommodate  this  practice, 
one  commenter  recommended  that  the 
regulatory  authority  be  given  the  discre¬ 
tion  to  allow  such  placement.  However, 
§  515(d)  of  the  Act  prohibits  the  place¬ 
ment  of  any  debris  on  the  downslope  be¬ 
low  the  bench  or  mining  cut.  Debris  is 
normally  considered  to  include  vegeta¬ 
tion  cleared  from  an  area  prior  to  fur¬ 
ther  disturbance.  Thus,  no  wood  or  vege¬ 
tative  materials  are  to  be  placed  below 
the  downslope  in  steep  slope  operations. 
Drainage  within  the  disturbed  area 
should  be  treated  by  using  stabilizing 
techniques  such  as  vegetation.  Barriers 
to  flow,  such  as  terraces  and  “riprap”, 
must  be  considered  as  temporary  meas¬ 
ures  that  assist  in  reestablishing  vegeta¬ 
tion.  If  the  vegetative  filter  is  effective 
and  otherwise  acceptable  to  the  regula¬ 
tory  authority,  it  may  be  used  above  the 
downslope  or  bench. 

2.  One  commenter  suggested  the  addi¬ 
tion  of  the  word  “geology”  to  the  list  of 
variables  which  the  regulatory  authority 
would  consider  when  designating  “steep 
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slopes.”  Geology  is  an  important  variable 
and  has  been  added  to  the  regulations. 

3.  One  commenter  on  proposed  §  716.2 
(a)(1)  recommended  that  the  reference 
to  §  715.14  be  deleted  in  favor  of  the 
phrase  “grade  to  the  approximate  orig¬ 
inal  contour.”  The  commenter  also 
argued  that  the  proposed  regulation  ex¬ 
ceeds  the  requirements  of  §  515(d)  of  the 
Act  in  that  it  imposed  additional  per¬ 
formance  requirements  on  steep  slope 
operations.  Section  515(d)  of  the  Act  re¬ 
quires  that  the  special  p)erformance 
standards  be  met  in  addition  to  the  gen¬ 
eral  performance  standards  required  by 
§  515(b).  Therefore,  the  performance 
standards  of  §  716.2  must  be  complied 
with  on  steep  slopes  in  addition  to  the 
general  performance  standards  of  Part 
715. 

4.  A  few  commenters  pointed  out  that 
a  30-day  period  was  extremely  short  to 
establish  vegetation  on  stockpiled  spoil. 
Since  all  steep  slope  operations  must 
comply  with  the  provisions  of  Part  715, 
the  proposed  §  716.2(a)  (2)  has  been 
deleted. 

5.  One  commenter  recommended  that 
first-cut  overburden  should  also  be  al¬ 
lowed  to  be  permanently  stored  in  an 
approved  off-site  disposal  area.  Since 
such  activities  are  covered  in  §  715.15, 
there  is  no  need  to  cover  them  here,  and 
the  paragraph  is  deleted. 

6.  Commenters  recommended  that 
proposed  §  716.2(a)  (3)  be  deleted  to  pre¬ 
vent  disturbance  of  additional  areas  by 
construction  of  “stable  drainage  chan¬ 
nels”  to  which  drainage  was  to  be  dis¬ 
charged.  The  requirements  for  diversion 
ditches  are  contained  in  §  715.17  and  are 
discussed  in  the  appropriate  part  of  this 
preamble.  Further,  since  terraces  are 
addressed  in  Part  715,  and  since  opera¬ 
tions  conducted  on  steep  slopes  must 
comply  with  the  provisions  of  that  part, 
the  proposed  §  716.2(a)(3)  is  delet^  as 
redundant. 

7.  Commenters  indicated  imcertainty 
as  to  where  woody  materials  could  be 
placed.  Proposed  §  716.2(a)  (4)  states 
that  woody  materials  must  not  be 
placed  in  backfilled  areas  if  that  would 
cause  instability.  Therefore,  woody 
materials  may  be  placed  in  backfilled 
spoil  if  the  spoil  remains  stable.  If 
woody  material  can  be  distributed 
through  the  fill  or  perhaps  buried  on  the 
solid  bench  away  from  the  outslope,  and 
the  backfill  remains  stable,  such  disposal 
is  allowable.  Section  716.2(a)(4)  has 
been  revised  for  clarity  and  to  note  that 
chipping  of  the  woody  materials  to  pro¬ 
duce  mulch  or  soil  amendment  for  the 
backfilled  area  may  be  acceptable. 

8.  Three  of  the  comments  received 
recommended  the  addition  of  a  require¬ 
ment  to  retain  an  unmined  coal  and 
overburden  barrier  15  feet  wide  at  the 
outcrop  as  a  restraint  to  slides.  This  pro¬ 
cedure  is  overly  conservative  if  applied 
without  adequate  discretion  and  is  likely 
to  remove  extensive  coal  reserves  from 
production.  Section  515(b)  (25)  of  the 
Act,  to  be  implemented  in  lihe  perma¬ 
nent  regulatory  program,  addresses 
natural  barriers.  Regulations  to  imple¬ 
ment  this  provision  of  the  law  will  be 


proposed  for  the  permanent  regulatoiy 
program.  The  coal  seam  barrier  is  fur¬ 
ther  discussed  under  §  716.3. 

9.  The  proposed  regulations  failed  to 
inform  the  permittee  that  he  must  meet 
the  requirements  of  §515(d)  (3)  of  the 
Act.  That  subsection  limits  disturbance 
of  land  above  the  highwall  to  that  nec¬ 
essary  to  facilitate  compliance  with  the 
special  performance  standards  applica¬ 
ble  to  steep  slope  mines.  The  language  of 
the  Act  has  been  added  to  the  regula¬ 
tions. 

10.  Some  commenters  requested  vari¬ 
ances  to  the  requirement  to  return  land 
to  the  approximate  original  contour  in 
steep  slope  operations.  Variances  are 
provided  under  §  515(e)  of  the  Act  and 
will  be  treated  in  the  permanent  regula¬ 
tory  program. 

Section  716.3  Mountaintop  removal. 

1.  Comments  relating  to  g  716.3  dealt 
principally  with  the  requirements  for 
retaining  an  outcrop  barrier  at  least  15 
feet  wide  to  prevent  slides  and  erosion. 
The  majority  of  commenters  questioned 
the  desirability  of  specifically  delineat¬ 
ing  an  outcrop  barrier  width.  It  was 
suggested  by  many  commenters  that  the 
outcrop  barrier  width  be  determined  on 
a  case-by-case  basis  by  the  regulatory 
authority,  considering  coal  seam  thick¬ 
ness  and  site-specific  terrain  conditions. 
A  number  of  comments  were  received 
which  questioned  the  need  for  an  out¬ 
crop  barrier  to  prevent  slides  and  ero¬ 
sion  in  all  cases.  The  concern  was  raised 
that  the  mandatory  requirement  for 
outcrop  barriers  conflicts  with  §  102(f) 
of  the  Act  which  relates  to  conservation 
of  the  nation’s  cool  resource.  The  com¬ 
ments  have  been  considered,  and  §  716.3 
(b)(1)  has  been  revised.  We  concur  with 
the  concerns  expressed  relating  to  the 
difficulties  of  setting  a  minimum  outcrop 
barrier  width.  The  minimum  outcrop 
baiTier  width  has  not  been  specified  so 
that  site-specific  conditions  may  be 
taken  into  account  in  barrier  design. 

2.  One  commenter  raised  the  issue  of 
whether  \v:2h  is  an  appropriate  maxi¬ 
mum  slope  for  outslop>es  of  the  final 
graded  plateau,  particularly  with  regard 
to  erosion  control.  This  slope  (or  steeper 
slope  if  a  minimum  static  safety  factor 
of  1.5  is  attained)  is  acceptable  for  such 
outslopes  since,  as  specified  in  §  716.3 
(b)(3),  all  drainage  from  the  final 
graded  plateau  must  drain  inward  from 
the  outslope  except  at  specific  points 
where  it  is  allow^  to  drain  over  the 
outslope  in  protected,  stable  channels. 
In  addition,  the  outslopes  of  the  plateau 
must  satisfy  all  other  applicable  require¬ 
ments  of  Part  715. 

3.  Another  commenter  suggested  that 
the  cumulative  hydrologic  impacts  of 
numerous  moimtaintop  removal  opera¬ 
tions  on  a  single  watershed  has  not  been 
adequately  considered  in  §  716.3.  Hydro- 
logic  impacts  of  mining  are  addressed  in 
§  715.17. 

4.  With  respect  to  §  716.3(c)  (1) ,  a  few 
commenters  suggested  that  permits  ap¬ 
proving  mountaintop  removal  operations 
be  reviewed  not  more  than  1  year  after 
the  date  of  permit  issuance.  Section 
515(c)  (6)  of  the  Act  requires  that  such 


reviews  take  place  not  more  than  3  years 
from  permit  issuance.  The  final  regula¬ 
tions  provide  flexibility  by  retaining  the 
language  of  the  Act.  Further,  as  a  result 
of 'other  comments,  §  716.3(c)  (1)  and 
(2)  have  been  modified  to  make  review 
unnecessary  if  the  permittee  adequately 
demonstrates  that  all  operations  are  pro¬ 
ceeding  in  accordance  with  the  terms  of 
the  permit  and  applicable  requirements 
of  the  Act  and  the  regulations.  Tlie  terms 
of  the  permit  must  be  in  accordance  with 
the  requirements  of  the  Act  and  the  reg¬ 
ulations.  Section  716.3(c)(2)  is  retained 
to  notify  permittees  that  performance 
standarcis  may  be  re  ised  to  provide  more 
stringent  controls.  There  is  impUed  au¬ 
thorization  for  the  regulatory  authority 
to  include  less  stringent  controls  in  a 
revised  permit  only  to  the  extent  that 
such  less  stringent  controls  conform  to 
these  regulations. 

Section  716.4  Special  bitu?  l:ious  coal 
mines. 

1.  One  commenter  recommended 
deletion  of  the  reference  to  the  State  of 
Wyoming,  noting  that  multiple  coal 
seams  in  the  Roslyn  field  of  V'ashington 
dip  as  steeply  as  45  degrees.  Gihce  §  716.4 
applies  only  to  situations  described  in 
§  527  of  the  Act,  that  is,  where  at  least 
one  mine  pit  has  been  mined  in  the  open 
pit  manner  since  January  1,  1972,  it  is 
not  necessary  to  address  all  are'"  in 
which  coal  seams  have  r.n  inclination  of 
15  degrees  or  more.  Only  one  operation 
has  been  identified,  and  it  is  located  in 
Wyoming.  Therefore,  Wyoming  is  ex¬ 
plicitly  listed.  The  appropriate  elements 
of  Wyoming’s  regulations  are  adopted 
pursuant  to  §  527(b)  of  the  Act  which  re¬ 
quires  that  new  mines  meet  aU  require¬ 
ments  of  State  law. 

2.  One  commenter  made  recommenda¬ 
tions  for  specific  word  changes  to  the  sec¬ 
tion  limiting  the  exemption  to  operations 
in  the  mine  pit.  Through  investigation  of 
the  legislative  history,  testimony  before 
the  Congress,  and  review  of  the  Kem- 
merer,  Wyo.,  operations,  it  has  been  de¬ 
termined  that  the  exemption  to  gre  'ing 
to  approximate  original  contour  for  spe¬ 
cial  bituminous  mines  applies  to  the 
actual  mine  pit  and  not  to  associated 
spoil  areas  outside  the  pit.  Leaving  those 
spoil  areas  imgraded  is  not  an  essential 
exemption  to  open  pit  mining.  The  ex¬ 
emption  applies  only  to  the  grading  of 
the  mine  pit  walls  and  tl:e  spoil  within 
that  pit  and  is  not  viewed  as  relieving  the 
mine  operator  from  making  every  at¬ 
tempt  to  retmn  all  spoil  to  the  pit  or  as 
allowing  excess  spoil  to  1  c  dumped  at 
the  angle  of  repose  with  no  consideration 
of  prior  topsoil  removal,  stabilization, 
grading,  or  postmining  land  use. 

3.  The  commenter  also  recommended 
that  stable  highwalls  should  be  allowed, 
that  backfilling  be  removed  from  the  re¬ 
quirement  of  §  716.4(c)  (2)  (i) ,  that  ter¬ 
races  be  allowed  if  they  produce  the 
desired  results  rather  than  requiring  con¬ 
touring  methods  first,  and  that  the  re¬ 
quirement  to  riprap  the  expos. d  mine  pit 
areas  as  proposed  in  §  716.4(c)  (3)  (1)  be 
changed  to  a  discretionary  requirement 
on  the  part  of  the  permitee.  Other 
changes  were  requested  in  5  716.4(c)  13) 
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(il).  All  such  changes  are  not  possible 
since  they  would  be  contrary  to  Wyoming 
law  and  regulations. 

4.  Two  commenters  Interpreted  §  527 
(b)  of  the  Act  as  providing  an  exemp¬ 
tion  to  backfilling  and  grading  require¬ 
ments  for  open  pit  mines  that  initiated 
mining  after  January  1,  1972,  and  prior 
to  August  3,  1977.  They  correctly  noted 
that  the  proposed  regulations  did  not 
provide  an  exemption  for  such  opera¬ 
tions.  The  regulations  have  been  slightly 
revised  in  §  716.4(a)  (3)  (i)  in  order  to 
more  closely  follow  the  language  of  the 
Act.  However,  no  change  is  intended  in 
the  meaning  of  the  section.  Develop¬ 
ment  of  a  mine  refers  to  those  activities 
that  precede  mining.  Therefore,  to  qual¬ 
ify  for  an  exemption  to  the  backfilling 
and  grading  requirements,  a  special  bi¬ 
tuminous  coal  mine  that  did  not  ac¬ 
tually  produce  coal  prior  to  January  1, 
1972,  must  be  classified  with  those  new 
mines  that  begin  to  produce  coal  after 
August  3,  1977.  Further,  if  a  new  mine 
is  developed  after  August  3,  1977,  and 
the  mine  is  to  qualify  for  an  exemption  to 
the  requirements  of  §  715.14,  the  new 
mine  must  be  located  immediately  adja¬ 
cent  to  operations  in  production  since 
January  1,  1972. 

Section  716.5  Anthracite  coal  mines. 
This  section  implements  §  529  of  the 
Act,  which  provides  that  the  permittee 
of  anthracite  surface  coal  mines  in  States 
which  regulate  such  activities  shall  be 
subject  to  the  State  environmental  pro¬ 
tection  standards  in  effect  on  August  3, 
1977  rather  than  Part  715.  It  also  pro¬ 
vides  that  in  the  event  the  pertinent 
State  standards  are  amended,  the  Secre¬ 
tary  shall  amend  §  716.5  accordingly.  As 
Pennsylvania  is  the  only  State  with  sur¬ 
face  anthracite  mines,  this  section  ap¬ 
plies  only  to  that  State.  No  comments 
were  received  on  this  section  of  the  pro¬ 
posed  rules  and  no  revisions  have  been 
made. 

Section  716.6  Coal  mines  in  Alaska. 
This  section  implements  the  authority 
of  the  Secretary  to  suspend  the  per¬ 
formance  standards  of  Parts  715,  716,  and 
717  if  it  is  determined  necessary  to  en¬ 
sure  continued  operation  of  a  coal  min¬ 
ing  operation  in  Alaska.  This  section 
provides  for  consultation  with  the  Gov¬ 
ernor  of  Alaska  prior  to  any  such  modi¬ 
fication,  provides  the  mechanism  for 
petitioning  for  changes,  and  provides  for 
public  notification  and  comment  prior 
to  implementation  of  modifications.  Two 
comments  were  received  on  §  716.6.  One 
commenter  recommended  that  the  word¬ 
ing  of  §  716.6(a)  be  changed  so  that  the 
section  applies  to  all  performance  stand¬ 
ards  rather  than  to  the  general  perform¬ 
ance  standards.  This  recommendation 
was  accepted.  The  other  comment  argued 
that  no  special  procedure  for  petitions 
is  needed  since  the  procedures  of  §  514 
of  the  Act  are  sufficient  in  this  situation. 
The  comment  was  rejected  because  the 
procedures  provided  in  §  514  of  the  Act 
are  for  appeals  from  decisions  of  the 
regulatory  authority  and  thus  would  be 
inappropriate  in  the  circumstance  of  an 
operator  requesting  suspension  of  per¬ 
formance  standards. 


Section  716.7  Prime  farmland.  A  sig¬ 
nificant  number  of  comments  were  re¬ 
ceived  on  this  section.  Comments  cen¬ 
tered  on  five  issues:  (1)  the  statutory 
justification  for  adoption  of  prime  farm¬ 
land  regulations  in  the  initial  program, 
(2)  the  validity  of  the  “grandfather 
clause”,  (3)  the  definition  of  “prime 
farmlands”,  (4)  the  requirements  for  res¬ 
toration  of  prime  farmlands,  and  (5) 
the  identification  of  prime  farmlands. 

1.  Prime  farmland  performance  stand¬ 
ards  are  part  of  the  initial  program  ap¬ 
plicable  to  any  permit  issued  on  or  after 
August  3,  1977.  The  basis  for  this  re¬ 
quirement  is  §  510(d)  of  the  Act  which 
states  that  prime  farmland  provisions 
shall  •  apply  to  all  permits  issued 
after  the  date  of  enactment  of  this  Act.” 
In  addition,  the  Congressional  conferees 
agreed  that  the  protection  for  prime 
farmland  should  apply  to  all  permits  is¬ 
sued  after  enactment  and  expected  the 
Secretary  to  issue  regulations  to  imple¬ 
ment  the  prime  farmland  provisions  as 
soon  as  possible  [123  Cong.  Rec.  H6968 
(daily  ed.  July  12, 1977)  1. 

Numerous  commenters  argued  that  the 
prime  farmland  requirements  set  forth 
in  the  Act  are  not  operative  until  a  State 
or  Federal  Program  for  a  State  is 
adopted  pursuant  to  §§  503  and  504  of 
the  Act  and  therefore,  not  until  a  “regu¬ 
latory  authority”  exists.  It  is  believed 
that  the  term  “regulatory  authority”  re¬ 
fers  to  the  agency  administering  the  pro¬ 
gram  under  the  initial  program  as  well, 
and  the  term  has  been  so  defined  in  the 
regulations.  Further,  §  510(d)(1)  of  the 
Act  explicitly  incorporates  the  prime 
farmland  performance  standards  of 
5  515(b)(7)  of  the  Act  into  the  permit 
process.  Therefore,  it  is  appropriate  to 
include  prime  farmland  standards  in  the 
initial  program,  and  the  States  should 
modify  their  permit  process  to  include 
consideration  of  the  prime  farmland 
requirements. 

2.  Several  commenters  argued  that  the 
“grandfather”  provisions  of  proposed 
5  716.7(a)(2)  exceeded  the  authority 
provided  under  the  Act.  Accordingly,  this 
section  has  been  modified  to  allow  permit 
renewals  or  revisions  to  include  expan¬ 
sions  of  existing  operations  that  (i)  were 
in  the  original  permit  area  or  in  an  ap¬ 
proved  mining  plan  prior  to  August  3, 
1977,  or  (ii)  are  contiguous  and  under 
existing  State  regulations  or  practice 
would  have  normally  been  considered  as 
a  renewal  or  revision  of  a  previously  ap¬ 
proved  plan. 

3.  Section  701(20)  of  the  Act  defines 
prime  farmland  as  having  the  same 
meaning  as  that  previously  prescribed 
and  published  by  the  Secretary  of  Agri¬ 
culture  on  the  basis  of  specific  technical 
criteria  and  which  historically  have  been 
used  for  intensive  agriculture  purposes. 
Several  commenters  expressed  concern 
that  the  proposed  definition  of  prime 
farmland  extended  beyond  the  Congres¬ 
sional  intent  and  is  not  the  definition  set 
forth  in  123  Cong.  Rec.  S8109  (daily  ed. 
May  20, 1977). 

The  Secretary  of  Agriculture  responds 
that  the  technical  criteria  for  prime 


farmland  contained  in  7  CFR  657.5(a) 
(2)  and  published  in  the  Federal  Regis¬ 
ter  on  August  23,  1977,  does  not  differ 
substantially  from  that  in  the  May  20, 
1977,  Congressional  Record.  Minor 
changes  were  made  in  the  wording  in 
order  to  remove  from  the  older  definition 
procedural  guidelines  and  other  sen- 
.tences  that  did  not  relate  specifically  to 
scientific  criteria  for  prime  farmland.  7 
CFR  657  is  not  intended  to  be  utilized 
only  for  the  purposes  of  implementing 
this  Act.  It  establishes  an  important 
farmland  inventory  that  covers  four 
categories  of  important  farmlands.  These 
regulations  require  that  only  the  specific 
criteria  of  the  prime  farmland  category 
have  applicability  to  implementation  of 
this  Act.  These  specific  technical  criteria 
are  contained  in  the  regulations  for  con¬ 
venience  and  will  be  used  with  the  his¬ 
torical  and  intensive  agriculture  use 
requirements  of  §  716.7(a)(1)  to  deter¬ 
mine  prime  farmland. 

4.  Several  commenters  suggested  that 
the  historical  use  clause  in  §  716.7(a)  (1) 
should  be  revised.  Suggested  changes 
ranged  from  1  year  out  of  20  to  14  years 
out  of  20.  The  Department  has  retained 
the  5  years  out  of  20  standard  because  it 
is  a  reasonable  and  practical  application 
of  the  historical  use  clause,  as  contained 
in  §  701(20)  of  the  Act. 

5.  Numerous  commenters  argued  that 
the  requirement  in  5  716.7(e)(6)  to 
“prove”  that  an  equivalent  or  higher 
yield  will  be  achieved  was  unrealistic  and 
inappropriate.  Accordingly,  the  provision 
has  been  revised  to  allow  the  operator  to 
“demonstrate”  through  appropriate 
means  that  equivalent  or  higher  yields 
will  be  achieved  after  mining.  The  com¬ 
parison  is  to  be  made  with  the  same  area 
before  mining  or  on  similar  soils  that 
have  not  been  mined. 

6.  Several  commenters  thought  5  515 
(b)(7)  of  the  Act  required  the  Secretary 
of  Agriculture  to  publish  in  the  Federal 
Register  criteria  for  soil  profile  recon¬ 
struction,  as  set  forth  in  the  special  re¬ 
quirements  of  5  716.7(g).  The  Depart¬ 
ment  of  Agriculture  has  develope(i  the 
requirements  which  are  included  in  this 
section. 

7.  Commenters  argued  that  materials 
proven  to  have  equal  or  better  properties 
for  productive  capacity  than  the  avail¬ 
able  A-horizon  may  be  available,  and 
their  use  should  be  allowed.  Appropriate 
sections  of  the  regulations  have  been 
modified  to  recognize  this  concern. 

8.  Several  commenters  expressed  con¬ 
cern  over  the  amount  of  prime  farmland 
that  could  reasonably  and  practically  be 
identified  by  soil  surveys  and  suggested 
that  an  acreage  limitation  should  be  in¬ 
cluded.  The  detail  and  associated  scale 
of  soil  surveys  is  based  on  user  needs 
and  variability  of  soil  pattern.  The  mini¬ 
mum  size  delineation  for  soil  mapping 
units  which  can  be  interpreted  as  prime 
farmland  ranges  from  2  to  10  acres.  Sec¬ 
tion  716.7(c)  remains  unchanged,  and 

-soil  surveys  have  been  retained  as  the 
basis  from  which  the  minimum  acreage 
of  prime  farmland  can  reasonably  and 
practically  be  identified. 
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RULES  AND  REGULATtONS 


Part  717 — Underground  Mining 

Note:  Part  717,  Underground  Mining  ap¬ 
peared  In  the  proposed  regulations  as  S  716.8. 

1.  A  number  of  commenters  argued 
that «  underground  mining  operations 
should  not  be  regulated  during  the  initial 
program.  Commenters  indicated  that  it 
was  more  important  to  regulate  surface 
mining  than  underground  mining  dur¬ 
ing  the  initial  program  since  the  alleged 
abuses  of  surface  mining  were  considered 
more  important  by  Congress.  The  view 
that  regulations  for  underground  mining 
should  be  deferred  is  not  accepted.  Sec¬ 
tion  502  of  the  Act  applies  the  initial 
standards  to  “sunface  coal  mining  opera¬ 
tions.”  That  term  is  defined  in  §  701  of 
the  Act  to  include  the  surface  effects  of 
deep  mining,  “subject  to  the  require¬ 
ments  of  §  516.”  This  reference  to  §  516 
in  the  definition  was  not  intended  to  ex¬ 
clude  underground  mining  operations 
from  the  initial  program,  but  rather  to 
limit  the  scope  of  the  regulations  to  those 
activities  referred  to  in  §  516  of  the  Act. 
Controls  over  subsidence  and  a  few 
other  effects  of  underground  mining  with 
a  high  potential  to  cause  environmental 
damage  will  not  be  addressed  until  the 
permanent  regulatory  program. 

2.  Several  commenters  argued  that 
extensive  use  of  cross-references  in  pro¬ 
posed  §  716.8  caused  unnecessary  confu¬ 
sion.  Many  commenters,  while  express¬ 
ing  their  reservations  as  to  the  inclusion 
of  underground  mining  operations  in  the 
initial  regulatory  program,  gave  some  ex¬ 
amples  of  why  they  considered  that  the 
proposed  regulations  did  not  adequately 
consider  the  distinct  differences  between 
surface  and  underground  mining  allud¬ 
ed  to  in  the  Act.  The  examples  given  in¬ 
cluded  roads,  placement  of  earth  mate¬ 
rials  on  the  downslope,  blasting,  and 
ground  water.  As  a  result,  the  proposed 
regulations  have  been  modified.  Certain 
phases  of  operations  conducted  as  part 
of  an  underground  coal  mine  are  best 
regulated  by  somewhat  different  regula¬ 
tions  than  those  necessary  for  surface 
mining.  Underground  mining  regulations 
now  appear  in  a  separate  Part  717  and 
contain  a  minimum  number  of  cross- 
references.  The  regulations  reflect  the 
level  of  control  necessary  to  minimize 
environmental  impacts  of  the  operations 
characteristic  of  underground  mining. 
The  final  regulations  define  “surface  op¬ 
erations”  and  “underground  operations.” 
These  terms  have  been  defined  to  clarify 
the  applicability  of  the  requirements 
pursuant  to  §  516(b)  (10)  of  the  Act. 

3.  The  general  obligations  provisions 
of  §  715.11  have  been  made  explicitly  ap¬ 
plicable  to  underground  mines  by  re¬ 
peating  them  in  §  717.11.  The  require¬ 
ments  of  §  717.11  relating  to  permits  re¬ 
mains  equally  valid  for  underground 
mines.  The  requirement  for  a  map  of 
the  undisturbed  coal  resources  has  been 
deleted. 

4.  The  regulations  now  appearing  in 
§  717.12  have  been  revised  in  a  form  that 
is  consistent  with  that  of  §  715.12.  Perim¬ 
eter  markers  may  be  required  by  the 
regulatory  authority  if  needed,  but  these 


signs  are  not  specified  in  the  regulations. 
The  regulations  do  not  require  the  use 
of  topsoil  markers,  though  topsoil  will 
likely  be  stored  for  long  periods  of  time 
and  will  therefore  be  susceptible  to  un¬ 
authorized  disturbance,  contamination, 
and  removal.  However,  surface  activities 
will  likely  be  limited  and  will  not  have 
a  high  probability  of  disturbing  the 
stockpiled  topsoil.  Blasting  signs  are  not 
required  by  the  final  regulations  since 
blasting  near  the  surface  will  be  infre¬ 
quent. 

5.  Requirements  of  §  515(b)  (2)  of  the 
Act  for  achieving  an  equal  or  higher 
postmining  use  of  disturbed  land  was  not 
included  in  the  initial  regulations  for 
underground  mining  since  §  516  of  the 
Act  does  not  specifically  list  land  use 
considerations.  However,  since  §  516(b) 
(10)  requires  conformance  with  §  515  of 
the  Act  for  surface  operations,  the  De¬ 
partment  will  evaluate  further  controls 
for  the  permanent  regulatory  program. 

6.  A  number  of  commenters  ques¬ 
tioned  whether  roads  and  other  facili¬ 
ties  that  support  underground  mining 
operations  must  be  reclaimed,  and  ar¬ 
gued  that  the  backfill  and  regrading 
standards  should  apply  only  to  new  op¬ 
erations.  Section  516  of  the  Act  requires 
that  areas  disturbed  by  surface  opera¬ 
tions  be  reclaimed  to  the  standards  au¬ 
thorized  by  the  Act.  Therefore,  §  717.14 
and  §  717.20  of  the  final  regulations  re¬ 
quire  that  disturbed  areas  caused  by 
surface  operations  must  be  reclaimed. 
Specifically,  §  717.14  and  §  717.20  require 
that  all  new  roads  be  reclaimed  in  a 
manner  consistent  with  the  backfill  and 
grading  and  revegetation  standards  of 
those  sections.  However,  because  of  the 
difficulty  of  backfilling  existing  older 
roads  and  support  facility  areas  after 
mining  has  been  completed,  it  is  expected 
that  regulatory  authorities  will  be  flex¬ 
ible  in  administering  these  requirements. 
Many  cases  exist  where  the  excavated 
material  has  been  discarded  over  the  out- 
slope  or  hauled  an  appreciable  distance 
away  from  the  cut  making  it  very  dif¬ 
ficult  to  backfill  and  grade.  While  it  may 
be  necessary  to  remove  unsuitable  drain¬ 
age  systems  and  to  restrict  future  access, 
the  degree  of  regrading  required  of  older 
roads  may  likely  be  determined  accord¬ 
ing  to  site-specific  circumstances.  Never¬ 
theless,  new  facilities  must  be  designed, 
constructed,  and  fully  reclaimed  as  re¬ 
quired  by  these  sections.  Further,  roads 
may  be  retained  after  mining  has  been 
completed  only  when  in  support  of  the 
postmining  land  use. 

7.  The  backfilling  and  grading  require¬ 
ments  have  been  further  tailored  to  un¬ 
derground  mining  practices.  Provisions 
relating  to  extensive  slope  measurements, 
grading  exemptions  for  mountaintop 
removal,  and  criteria  for  distinguishing 
thin  and  thick  overburden  have  been  re¬ 
moved  from  the  underground  regulations 
since  they  relate  to  more  extensive  land 
disturbances  where  detailed  regulations 
are  required. 

8.  Several  commenters  argued  that  un¬ 
derground  mines  should  not  be  subject 
to  the  spoil  and  waste  disposal  require¬ 
ments  of  §  715.15.  As  discussed  in  para¬ 


graph  1  above,  adequate  authority  exists 
to  provide  the  necessary  regulations  for 
this  area.  Many  of  the  requirements  of 
§  715.15  appear  in  this  section  in  the  final 
regulations.  Since  the  hazards  from  im¬ 
proper  waste  rock  disposal  are  similar 
for  underground  operations  to  those  of 
surface  mining,  the  same  environmental 
standards  should  apply.  Further,  selec¬ 
tive  controlled  placement,  compaction, 
and  careful  consideration  of  the  drainage 
characteristics  of  these  materials  remain 
necessary.  The  disposal  of  wastes  or  ex¬ 
cess  coal  that  could  cause  acid  drainage, 
instability,  or  unwanted  burning  is 
prohibited  in  valley  and  head-of -hollow 
fills.  Waste  materials,  especially  those 
slurried  from  cleaning  plants  and  those 
containing  large  amounts  of  pyrite  and 
other  sulfide  materials,  should  not  be 
placed  in  or  near  drainage  channels.  The 
final  regulations  allow  careful  placement 
of  first  cut  materials  from  the  site  of 
an  initial  entry  or  faceup  of  a  mine  to  be 
placed  on  the  downslope  (immediately 
below  the  projected  outcrop  of  the  coal¬ 
bed  being  mined)  if  the  appropriate 
safety  factor  is  achieved.  Materials 
placed  below  mine  workings  must  be 
stabilized  consistent  with  5  715.15.  How¬ 
ever,  the  final  regulations  allow  that 
where  the  volume  of  excess  rock  or  earth 
materials  is  small  and  where  the  mate¬ 
rials’  chemical  and  physical  character¬ 
istics  do  not  pose  a  threat  to  either  pub¬ 
lic  safety  or  the  environment,  the  reg¬ 
ulatory  authority  may  modify  the  re¬ 
quirements  of  §  715.15  relating  to  such 
disposal. 

9.  As  suggested  by  one  commenter,  re¬ 
quirements  for  topsoil  removal,  segre¬ 
gation,  and  replacement  now  appear  in 
the  revegetation  section  and  have  been 
simplified  to  ease  distinguishing  between 
the  A-  and  B-horizons.  Since  most  top¬ 
soil  will  be  stockpiled  for  a  long  period, 
protective  stockpiling  is  most  important. 
However,  since  the  area  affected  by  sur¬ 
face  operations  of  underground  mines  is 
small,  the  more  detailed  topsoil  require¬ 
ments  for  surface  coal  mines  have  been 
eliminated  from  this  section.  Topisoil 
removal,  however,  is  included  as  a  re¬ 
quirement  to  be  adhered  to  for  all  surface 
operations. 

10.  The  hydrology  section  for  under¬ 
ground  mines  in  the  final  regulations  is 
much  the  same  as  tliat  section  for  sur¬ 
face  mines.  Some  modifications  of 
5  715.17  were  necessary  to  allow  proper 
application  to  both  the  surface  and  sub¬ 
surface  operations  of  an  underground 
mine.  In  the  case  of  underground  mines, 
the  surface  operations  should  affect  rel¬ 
atively  little  land  and  thus  compliance 
with  standards  designed  to  minimize  dis¬ 
turbances  to  the  hydrologic  balance 
should  be  facilitated.  On  the  other  hand, 
discharges  from  underground  mines  have 
a  high  potential  to  pollute  surface  and 
ground  waters.  Thus,  the  majority  of 
§  715.17  has  been  retained  as  §  717.17  for 
underground  mines  and  to  distinguish 
between  requirements  to  minimize  dis¬ 
turbances  caused  by  surface  operations 
and  those  caused  by  underground  oper¬ 
ations. 
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11.  One  commenter  suggested  that  the 
term  “disturbed  area”  be  more  clearly 
defined  for  imder  ground  ^operations  and 
that  the  section  reflect  different  require¬ 
ments  for  discharge  from  underground 
mines  than  those  for  surface  mines.  The 
“disturbed  area,”  the  critical  area  of 
land  surface  for  which  surface  water 
treatment  must  be  provided,  has  been 
defined  for  purposes  of  this  part  as  ex¬ 
cluding  surface  areas  overlying  the  im- 
derground  workings  unless  those  areas 
are  disturbed  by  support  activities  for 
the  underground  mining  operation  which 
create  a  risk  of  pollution.  However,  “dis¬ 
turbed  areas”  include  excess  mine  rock 
fills,  roads  near  buildings  or  storage  areas 
supporting  the  mine,  ventilating  facil¬ 
ities,  conveyors  or  other  coal  haulage 
facilities  near  support  structures  such 
as  tipples  and  loadout  facilities.  Surface 
runoff  from  these  disturbed  areas  is  to 
be  treated  in  the  same  manner  as  from 
surface  mining  operations.  Temporary 
diversions  from  the  disturbed  area  are 
permissible  when  they  are  safely  con¬ 
structed  and  maintained. 

12.  Several  commenters  suggested  that 
the  final  regulations  should  more  clearly 
specify  underground  mining  require¬ 
ments  to  protect  the  ground  water  sys¬ 
tem.  Other  commenters  argued  that  the 
requirements  of  §  715.17(i)  were  overly 
restrictive.  TThe  ground  water  require¬ 
ments  have  been  tailored  to  underground 
operations  since  it  is  expected  that  sur¬ 
face  operations  of  underground  mines 
will  minimally  affect  ground  water.  Since 
the  Act  requires  that  disturbances  to  the 
hydrologic  balance  be  minimized,  under¬ 
ground  mining  operations  must  be 
planned  and  conducted  accordingly.  As 
suggested  by  one  commenter,  monitoring 
requirements  now  appear  in  this  section 
to  ensure  compliance  with  the  standards. 
Further,  the  section  requires  treatment 
of  all  waters  discharged  from  under- 
groimd  workings  prior  to  discharge  to 
surface  waters  where  necessary  to  meet 
efQuent  limitations.  If  treatment  facili¬ 
ties  are  used  for  discharges  from  under¬ 
ground  operations  and  also  collect  sur¬ 
face  runoff  from  disturbed  areas,  the  fa¬ 
cilities  must  be  designed  to  effectively 
meet  the  sedimentation  pond  require¬ 
ments.  Diversion  of  water  away  from  the 
disturbed  areas  is  encouraged.  However, 
stream  diversions  should  be  avoided  for 
surface  operations  of  underground  mines, 
and  imderground  operations  should  be 
planned  and  conducted  to  minimize 
changes  in  the  flow  of  streams.  If,  how¬ 
ever,  perennial  or  intermittent  streams 
must  be  diverted,  the  diversions  are  to  be 
constructed  in  accordance  with  §  715.17. 

13.  Acid  and  toxic  materials  require 
treatment  regardless  of  whether  they  are 
exposed  by  surface  or  underground  min¬ 
ing  operations.  Potential  problems  that 
may  be  caused  by  exposure  of  such  ma¬ 
terials  from  underground  mines  to  water 
are  controlled  by  the  requirements  of 
§  717.17(g). 

14.  As  a  result  of  comments,  inclusion 
of  the  requirement  contained  in  §  516(b) 
(12)  of  the  Act  was  considered  to  ensure 
that  new  drift  mines  are  constructed  to 
prevent  uncontrollable  gravity  discharge 


of  water  from  the  mine.  However,  this  re¬ 
quirement  is  not  in  the  initial  standards 
required  by  §  502  of  the  Act.  Since  it  is 
ccmtained  in  §  516,  it  will  be  included  in 
the  permanent  program. 

15.  Provisions  for  haul  and  access  roads 
have  been  included  in  this  part  since 
proper  design,  construction,  and  mainte¬ 
nance  of  those  roads  is  critical  to  suc¬ 
cessfully  regulate  the  potentially  adverse 
impacts  of  underground  mining.  Roads 
currently  used  for  hauling  and  access  to 
underground  mines  are  subject  to  the 
requirements  of  this  part  because  of 
§  710.11.  Although  it  is  expected  that 
some  existing  roads  will  not  meet  the 
grade  requirements  of  this  part,  the  prac¬ 
ticability  of  regrading  these  roads  will 
be  considered  in  applying  the  grading  re¬ 
quirements  to  existing  and  nonconform¬ 
ing  structures.  However,  roads  will  not 
be  left  unreclaimed  as  a  matter  of  course 
and  therefore,  backfilling,  grading  and 
revegetation  will  be  required.  Permittees 
who  wish  to  leave  roads  after  mining  op¬ 
erations  are  complete  must  demonstrate 
that,  among  other  requirements,  reten¬ 
tion  of  the  access  roads  is  necessary  for 
the  postmining  land  use  and  that  neces¬ 
sary  maintenance  will  be  provided. 

Sevei-al  commenters  suggested  that 
some  roads  constructed  and  used  for  in¬ 
frequent  passage  should  be  exempt  from 
the  requirements  of  this  part.  Since  ad¬ 
verse  impacts  are  less  likely,  infrequently 
used  roads  are  exempt  from  the  construc¬ 
tion  standards  when  erosion  is  adequate¬ 
ly  controlled  by  alternative  practices 
such  as  vegetation  to  comply  with  the 
remaining  provisions  for  sediment  con¬ 
trol. 

16.  A  few  commenters  interpreted  the 
proposed  regulations  as  requiring  blast¬ 
ing  schedules  for  underground  mining 
operations.  Others  argued  that  a  blasting 
schedule  requirement  for  construction  of 
surface  facilities  at  an  undergroimd  mine 
is  impracticable.  Because  the  use  of  ex¬ 
plosives  for  the  construction  of  surface 
facilities  will  be  infrequent  and  short¬ 
lived,  no  standards  have  been  included  at 
this  time. 

17.  As  previously  noted,  the  topsoil 
handling  provisions  for  underground 
mines  have  been  simplified  and  combined 
with  the  revegetation  requirements  in 
§  717.20.  The  revegetation  requirements 
have  also  been  simplified  for  imder¬ 
ground  mining  operations.  The  revege¬ 
tation  requirements  apply,  for  the  most 
part,  to  areas  disturbed  by  surface  op¬ 
erations.  Areas  in  need  of  revegetation 
should  be  relatively  small  and  should  not 
have  received  a  degree  of  disturbance  as 
great  as  that  caused  by  surface  coal  min¬ 
ing.  Nonetheless,  it  is  imperative  that 
a  diverse,  permanent  vegetative  cover 
capable  of  self -regeneration  and  plant 
succession  and  providing  a  cover  equiv¬ 
alent  to  premining  conditions  be  estab¬ 
lished. 

17.  Several  commenters  requested  that 
subsidence  control  regulations  be  in¬ 
cluded  in  the  initial  program.  Subsidence 
control  is  not  covered  by  the  initial 
standards  of  §  502  of  the  Act.  The  De¬ 
partment  win  address  subsidence  control 
In  the  permanent  regulatory  program. 


Part  720 — State  Enforcement 
Activities 

Section  720.11  limits  preemption  of 
State  laws  and  regulations  and  present 
State  enforcement  to  instances  in  which 
compliance  with  the  State  law,  regula¬ 
tions,  or  any  permit  condition  would 
preclude  compliance  with  the  Federal 
standard.  Otherwise,  State  law  and  en¬ 
forcement  remains  intact.  It  is  believed 
all  States  should  and  will  enforce  the 
more  stringent  Federal  standards  in  the 
interim  period,  but  this  section  recog¬ 
nizes  the  importance  of  maintaining  the 
existing  State  programs  as  a  floor  of 
regulation  by  a  State  which  cannot  en¬ 
force  some  of  the  more  stringent  Federal 
standards  in  the  interim  period. 

1.  Comments  were  received  objecting 
to  the  power  of  preemption  and  seeking 
a  change  in  8  720.11(b)  to  require  in¬ 
volvement  of  State  agencies  before  pub¬ 
lication  of  those  State  laws  or  regulations 
which  have  been  preempted.  The  provi¬ 
sion  was  removed  because  it  was  unnec¬ 
essary.  Before  any  action  is  taken  under 
the  Secretary’s  statutory  authority  under 
§  505(b)  of  the  Act,  the  State  will  be 
consulted. 

2.  Proposed  720.12  stated  that  the  Act 
“contemplates”  that  States  will  enforce 
Federal  standards  during  the  interim 
program.  This  method  of  stating  the  duty 
on  the  States  was  chosen  in  recognition 
of  the  10th  Amendment  to  the  Consti¬ 
tution.  Comments  were  received  that  this 
section  added  or  subtracted  nothing  from 
the  duty  of  the  States.  This  comment  is 
accepted:  and,  because  the  section  is  un¬ 
necessary,  it  was  deleted. 

3.  New  §  720.12,  which  was  §  720.13  as 
proposed,  requires  the  issuance  of  per¬ 
mits  in  conformity  with  the  Act  by  States 
that  are  enforcing  more  stringent  Fed¬ 
eral  standards  in  the  interim  period. 
States  that  are  not  enforcing  more  strin¬ 
gent  Federal  standards  are  not  covered 
by  the  section.  If  there  are  any  such 
States,  the  State  and  OSM  will  work  out 
a  method,  perhaps  related  to  the  permit 
issuance,  to  notify  permittees  that  by  op¬ 
eration  of  law  he  is  bound  by  the  Act 
and  these  regulations. 

4.  Comments  were  received  on  new 
§  720.12  that  pre-existing  mines  issued 
renewed  or  revised  permits  after  Feb¬ 
ruary  3,  1978,  were  not  properly  subject 
to  the  initial  standards  until  May  4, 1978. 
The  legislative  history  speaks  of  the 
standards  applying  6  months  from  enact¬ 
ment  to  new  mines.  The  division  of 
§  720.12  into  two  subsections  is  in  recog¬ 
nition  of  the  merit  of  this  comment.  Of 
course,  substance  rather  than  form  is 
the  test;  if  the  operation  to  which  the 
I>ermit  is  issued  is  in  fact  a  new  mine,  the 
standards  will  apply  regardless  of 
whether  the  permit  is  labeled  “revised” 
or  “renewed”. 

5.  A  comment  was  received  that  the 
use  of  the  word  “develop”  in  new  §  720.12 
implied  that  States  were  allowed  to  put 
off  incorporating  the  necessary  permit 
conditions  until  some  unspecified  time 
after  February  4,  1978.  This  was  not  the 
intent.  Rather,  by  the  use  of  the  word 
“develop”  it  was  intended  to  emphasize 
the  duty  of  the  State  to  go  through  the 
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process  of  translating  the  Act  and  regu¬ 
lations  into  permit  terms  for  every  permit 
issued  after  February  4,  1978.  Since  this 
process  is  logically  required  without 
cific  reference,  the  word  “develop”  was 
removed  in  order  to  avoid  any  misunder¬ 
standing  that  States  covered  by  this  sec¬ 
tion  have  a  duty  to  Incorporate  permit 
conditions  in  all  permits  issued  on  or 
after  February  4, 1978. 

6.  New  §  720.13,  which  was  §  720.14  as 
proposed,  provides  for  State  submission 
to  OSM  of  all  inspection  reports  and  cer¬ 
tain  permits  and  permit  applications. 
Comments  were  received  that  the  5 -day 
period  for  submission  of  State  inspection 
reports  is  too  short  given  certain  States’ 
procedures.  The  5-day  period  was  re¬ 
tained.  but  it  must  be  emphasized  that 
the  5-day  period  is  calculate  to  take  into 
account  State  procedures,  including  fHing 
several  days  after  field  trips.  Tlie  me¬ 
chanics  of  ,  this  and  other  cooperative  ef¬ 
forts  between  State  and  Federal  oflBces 
will  be  worked  out  to  mutual  satisfaction 
by  each  State  and  the  Regional  and  Dis¬ 
trict  offices  of  OSM. 

Part  721 — ^Federal  Inspections 

1.  Several  commenters  suggested  that 
§  721.11(a)  should  be  specifically  limited 
to  violations  of  §  502  (b)  and  (c)  of  the 
Act  to  conform  with  the  language  of 
§  502(e)  (2)  of  the  Act.  Recommended 
language  was  offered  to  authorize  Federal 
inspections  of  surface  coal  mining  opera¬ 
tions  subject  to  interim  regulations  to  de¬ 
termine  “compliance  with  sections  (b) 
and  (c)  of  section  502  of  the  Act.”  This 
change  was  not  adopted.  While  it  is  clear 
that  Federal  inspectors  will  inspect  only 
for  those  parts  of  the  Act  which  are  in 
force  in  the  interim  period,  it  is  unneces¬ 
sary  to  state  that  the  insp>ections  are  lim¬ 
ited  to  “interim  regulations”.  In  addition. 
Federal  inspections  in  the  interim  period 
will  not  be  exclusively  tied  to  §  502  of  the 
Act.  In  any  event,  §  721.11  is  an  inspec¬ 
tion  section  relating  to  when  Federal  in¬ 
spections  shall  occur  and  is  not  intended 
to  confer  independent  enforcement  au¬ 
thority  upon  the  Secretary. 

2.  Several  comments  requested  that 
§  721.11(a)  should  specify  more  clearly 
that  violations  indicated  by  consecutive 
State  inspection  reports  must  have  oc¬ 
curred  at  the  same  mining  operations 
and  not  at  different  operations  of  the 
permittee.  This  additional  language  is 
considered  unnecessary  because  it  seems 
clear  from  a  reading  of  §  502(e)  (2)  of  the 
Act  that  the  reports  must  indicate  that 
any  “surface  coal  mining  operation”  has 
been  found  in  violation  during  not  less 
than  two  consecutive  State  inspections. 

3.  It  was  requested  in  one  comment 
that  there  be  a  mandatory  Federal  in¬ 
spection  after  four  consecutive  State  in¬ 
spection  reports  indicated  a  violation. 
The  proposed  regulation  provides  that 
on  the  basis  of  “not  less  than  two”  con¬ 
secutive  State  inspection  reports  indi¬ 
cating  a  violation,  the  Secretary  shall 
conduct  an  inspection.  The  recom¬ 
mended  language  in  the  comment  was 
not  adopted  and  the  final  regulation 
remains  unchanged  in  order  to  gen¬ 
erally  track  the  language  contained  In 


S  502(e)  (2)  of  the  Act.  It  should  be 
emphasized,  however,  that  the  Office 
Surface  Mining  intends  to  inspect  cm  the 
basis  of  State  inspection  reports  indicat¬ 
ing  violations  during  two  consecutive 
State  inspections. 

4.  Section  721.11(b)  was  found  defi¬ 
cient  by  one  commenter  because  it  was 
felt  that  the  regulation  does  not  require 
inspection  when  conditions  or  practices 
create  an  imminent  danger  to  private 
property  interests.  While  no  change  was 
made  in  the  language  of  §  721.11(b),  it 
is  believed  that  threats  to  private  prop¬ 
erty  would  almost  certainly  be  a  viola¬ 
tion  of  the  Act,  regulations  or  permit 
conditions  required  by  the  Act  which 
would  require  a  Federal  inspection. 

5.  One  commenter  requested  the  right 
to  contest  State  inspection  reports  which 
allegedly  indicate  violations  of  the  Act 
prior  to  triggering  a  Federal  inspection 
imder  §  502(e)  (2)  of  the  Act.  The  justi¬ 
fication  given  for  this  request  was  that 
without  necessary  safeguards,  arbitrary 
repKirts  incorrectly  indicating  a  violation 
would  mandate  a  Federal  inspection. 

This  comment  was  not  adopted  be¬ 
cause  no  such  right  was  given  imder 
the  Act  nor  was  any  such  review  be¬ 
lieved  contemplated  by  Congress.  If  the 
State  inspection  reports  incorrectly  re¬ 
flect  that  a  violation  of  the  Act  has  oc¬ 
curred,  a  Federal  inspection  will  result 
in  no  more  than  a  verification  of  that 
fact,  unless  other  violations  of  the  stand¬ 
ards  are  found. 

6.  Hie  same  commenter  indicated  that 
it  was  not  clear  from  a  reading  of  §  721.- 
11  of  the  regulations  what  is  meant  by 
a  State  inspection  report.  No  additional 
language  was  inserted  in  §  721.11  to 
cover  this  point  because  §  720.14(a)  of 
the  regulations  describes  the  types  of 
reports  which  are  to  be  submitted  by 
the  States  to  the  appropriate  district 
managers  of  the  Office. 

7.  The  recommendation  was  made  in 
one  comment  to  add  the  words  “any  per¬ 
son  having  an  interest  which  is  or  may 
be  adversely  affected”  to  §  721.11(b).  It 
was  suggested  that  allowing  the  submis¬ 
sion  of  information  by  any  person  would 
invite  submission  of  frivolous  claims. 
This  recommended  language  was  not 
adopted  because  the  Act  and  the  legisla¬ 
tive  history  are  clear  that  receipt  of  any 
information  may  trigger  a  Federal  in¬ 
spection  in  the  initial  regulatory  period, 
if  it  provides  a  reasonable  belief  that  the 
Act  is  being  violated. 

8.  Several  commenters  recommended 
that  §  721.11  make  clear  that  the  infor¬ 
mation  received  must  be  verified  before 
it  can  provide  the  basis  for  a  Federal  in¬ 
spection  in  the  initial  regulatory  iieriod. 
The  justifications  for  these  recommen¬ 
dations  are  that  written  and  verified 
charges  will  prevent  needless  and  super¬ 
fluous  inspections  and  that  Federal  in- 
spectoi-s  will  be  better  able  to  form  a 
“reasonable  belief”  that  a  violation  oc¬ 
curred  if  the  changes  are  in  writing.  It 
was  additionally  argued  that  §  517(h)  (1) 
of  .the  Act  provides  for  written  notice  to 
the  Secretary  and  that  the  legislative 
history  refers  to  documentary  evidence 
such  as  photographs. 


These  cc«fim«its  are  treated  with  the 
comments  on  §  721.13  dealing  with  in¬ 
spections  based  on  citizen  requests. 

9.  Several  commenters  objected  to  the 
definition  of  complete  ins^ction  con¬ 
tained  in  §  721.11(c).  The  gist  of  the 
comments  was  that  the  words  “onsite  re¬ 
view”  is  too  vague  and  that  the  definition 
must  ensure  that  the  inspection  deter¬ 
mines  the  extent  of  the  permittee’s  com¬ 
pliance  with  all  relevant  performance 
standards.  Additional  language  was  in¬ 
serted  in  §  721.11(c)  to  reflect  these  com¬ 
ments,  since  a  complete  inspection  should 
be  a  review  of  compliance  with  all  appli¬ 
cable  standards. 

10.  One  commenter  suggested  inclu¬ 
sion  of  a  provision  to  create  adequate 
checks  and  balances  on  any  uninformed 
or  overzealous  inspectors.  While  no  lan¬ 
guage  was  inserted  in  §  721.11  regarding 
this  suggestion,  inspectors  will  be  moni¬ 
tored  by  the  Office  of  Surface  Mining  to 
prevent,  as  far  as  possible,  abuses  of 
conduct  from  occurring.  Additionally, 

§  521(a)  (5)  of  the  Act  and  §  722.15  of  the 
regulations  provide  for  informal  mine- 
site  hearings  to  review  cessation  orders 
within  30  days  of  their  issuance.  It  is 
anticipated  that  this  review  plus  inter¬ 
nal  control  and  monitoring  on  the  part 
of  the  Office  will  prevent  abuses  from 
occurring.  Notwithstanding  the^  pre¬ 
cautions,  if  some  abuses  occur,  formal 
administrative  review  is  available  to  the 
permittees  under  §  525  of  the  Act. 

11.  Finally,  one  commenter  urged  that 
a  new  paragraph  (d)  be  added  to  §  721.- 
11  to  provide  that  all  inspections  are  to 
be  done  at  reasonable  times,  within 
limits,  in  a  reasonable  manner  and  con¬ 
ducted  to  preclude  unreasonable  disrup¬ 
tion  of  business  operations.  It  was  stated 
tliat  such  a  provision  exists  in  the  regula¬ 
tions  of  the  Occupational  Safety  and 
Health  Administration.  While  no  addi¬ 
tional  language  has  been  added  to  the 
regulation,  it  is  the  intention  and  ex¬ 
pectation  of  the  Office  that  no  unrea¬ 
sonable  inspections  will  occur  in  a  man¬ 
ner  that  imnecessarily  Interfers  with 
mining  operations.  However,  the  Act  re¬ 
quires  inspections  without  notice  and  in 
any  area  of  the  operation  necessary  to 
determine  compliance  with  the  Act  and 
regulations. 

It  is  not  intended  that  inspections  be 
restricted  to  “normal  business  hours”  if 
the  exigencies  or  violations  justify  in¬ 
spection  at  other  times.  An  example 
would  be  attempts  to  detect  illegal  dis¬ 
charges  or  other  night-time  activities 
which  are  prohibited  by  the  Act  or  reg¬ 
ulations. 

12.  Several  commenters  objected  to  the 
language  contained  in  §  721.12(b)  as  to 
access  to  and  copying  of  “any  records.” 
It  was  recommended  that  only  those  rec¬ 
ords  which  are  required  to  be  maintained 
under  the  regulations  or  the  permit 
should  be  Inspected  or  copied.  This  com¬ 
ment  has  merit,  but  it  is  not  necessary  to 
change  the  language  of  §  721.12  to  reflect 
this  comment  since  this  section  is  taken 
directly  from  the  Act.  It  is  true  how¬ 
ever,  that  the  authorized  representatives 
will  only  inspect  and  copy  those  records 
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required  to  be  maintained  under  the 
Act,  regulations  or  permit. 

13.  Several  commenters  requested  de¬ 
letion  of  the  words  “without  a  search 
warrant”  contained  in  §  721.12(a).  The 
suggestion  was  also  made  to  add  a  new 
paragraph  to  §  721.12  to  require  the  Sec¬ 
retary  to  give  a  specific  written  order  for 
an  inspection  where  it  is  contemplated 
that  a  criminal  penalty  might  result. 
Such  order  would  set  forth  the  basis  upon 
which  it  was  being  issued,  the  matters 
to  be  inspected  and  the  provisions  of 
§  502  (b)  and  (c)  allegedly  violated.  Ad¬ 
ditionally,  it  was  suggested  that  the  reg"- 
ulations  provide  that  no  such  inspection 
could  be  made  without  the  issuance  of  a 
valid  search  w'arrant  and  that  no  crimi¬ 
nal  penalty  may  result  from  an  inspec¬ 
tion  conducted  without  a  search  war¬ 
rant. 

This  comment  was  rejected.  With  re¬ 
gard  to  a  specific  written  order  by  the 
Secretary  to  inspect,  such  requirement  is 
considered  imworkable  and  without  jus¬ 
tification  under  the  Act.  The  comments 
regarding  search  warrants  are  rejected 
because  the  Act  contemplates  warrant¬ 
less  Inspections  and  because  present  law 
authorizes  warrantless  searches  in  cir¬ 
cumstances  such  as  those  under  which 
the  OflSce  of  Surface  Mining’s  inspec¬ 
tions  will  be  conducted.  Furthermore,  if 
inspections  occur  where  criminal  activ¬ 
ity  is  suspected,  these  can  be  dealt  with 
on  a  case-by-case  basis. 

14.  A  number  of  commenters  objected 
to  the  words  “suspects”  in  §  721.13(a) 
regarding  citizen  reports  to  the  Office  of 
Surface  Mining.  It  was  generally  argued 
that  suspicion  is  insufficient  and  that  the 
citizen  should  know  or  at  least  have  a 
reasonable  belief  that  the  violation  has 
occurred.  The  suggestion  was  made  that 
disgruntled  landowners,  improperly  mo¬ 
tivated  environmentalists  or  competitors 
would  be  able  to  prompt  a  Federal  in¬ 
spection  without  sufficient  grounds.  The 
idea  of  the  agency  flooded  with  spuri¬ 
ous  complaints  was  further  raised  as 
justification  for  the  removal  of  the 
term  “suspects.”  These  comments  were 
considered  along  with  the  Act  and 
legislative  history.  It  is  believed  that 
spurious,  vindictive  and  groundless  com¬ 
plaints  would  not  become  the  source  of 
harassment  or  financial  loss  to  surface 
coal  operators.  On  the  other  hand,  the 
Act  and  legislative  history  make  clear 
the  Office’s  duty  to  respond  to  any  in¬ 
formation  fvunished  by  any  person  which 
gives  rise  to  a  reasonable  belief  that  the 
Act  or  regulations  are  being  violated.  To 
accommodate  this  duty,  yet  to  discour¬ 
age  and  prevent  frivolous  or  vindictive 
complaints,  the  word  “suspects”  has  been 
deleted  and  the  word  “believes”  inserted 
in  its  place.  Therefore,  if  one  “believes” 
a  violation  has  occurred,  the  Office  would 
then  determine  whether  the  information 
gives  rise  to  a  reasonable  belief  that  a 
violation  has  occurred. 

15.  A  number  of  commenters  objected 
to  the  provisions  requiring  written  citi¬ 
zen  complaints.  The  comments  generally 
stated  that  this  requirement  was  both 
imworkable  and  potentially  dangerous 
where  Imminent  dangers  or  significant. 
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imminent  environmental  harms  were 
concerned.  Additionally,  it  was  argued 
that  the  writing  requirement  would  seri¬ 
ously  limit  citizen  access  to  the  Act’s  en¬ 
forcement  procedures  which  is  contrary 
to  the  clear  intent  of  Congress. 

Several  comments  received  regarding 
§  721.11  recommended  that  this  section 
should  make  clear  that  citizen  informa¬ 
tion  should  be  in  wi’iting.  The  justifica¬ 
tion  given  was  that  written  and  verified 
charges  prevent  needless  and  superflu¬ 
ous  inspections  and  more  adequately  en¬ 
able  the  Office  to  form  a  reasonable  be¬ 
lief  as  to  the  occurrence  of  a  violation. 

.  It  is  believed  that  an  inflexible  require¬ 
ment  of  written  information  is  unwork¬ 
able  in  many  situations  such  as  where 
imminent  hazards  exist.  Even  if  one 
could  normally  drive  to  the  local  OSM 
office  to  deliver  a  written  complaint,  this 
may  be  impractical  in  some  instances, 
particularly  where  transportation  or 
roads  may  be  Inadequate,  or  distances 
great.  Thus  the  regulations  allow  for  oral 
reports  to  be  followed  by  a  written  and 
signed  report. 

In  addition,  the  same  tests  of  reason¬ 
able  belief  would  continue  to  apply 
whether  tlie  complaints  were  oral  or 
written.  Even  when  written  complaints 
are  received  they  must  be  accompanied 
by  a  telephone  number,  and  inspectors 
will  routinely  call  the  citizen  to  discuss 
the  details  of  the  complaint  so  that  it 
can  be  evaluated.  Therefore,  no  addi¬ 
tional  abuse  will  occur  from  the  receipt 
of  oral  complaints. 

16.  Several  commenters  suggested  that 
a  complaint  should  be  considered  as  hav¬ 
ing  a  reasonable  basis  if  it  alleges  facts 
“and  states  the  basis  for  such  facts” 
which,  if  proven  to  be  true,  w'ould  show  a 
violation.  The  commenters  reasoned  that 
the  Secretary  would  be  better  able  to 
judge  the  complaints  and  that  there 
would  be  no  additional  burden  on  the 
citizen. 

The  recommended  language  was  not 
adopted  although  the  Office  intends  to 
inquire  of  citizens  as  to  the  basis  of  their 
complaints.  On  the  other  hand,  a  rigid 
rule  regarding  necessity  of  documentary 
proof  in  every  case  seems  totally  con¬ 
trary  to  the  intent  of  Congress.  Such 
documentary  evidence  as  photographs, 
while  desirable  and  preferable,  obviously 
cannot  always  be  available  if  for  no 
other  reason  than  citizens  would  have 
no  legal  right  of  access  onto  mine  prop¬ 
erty  to  photograph  violations. 

17.  Numerous  commenters  objected  to 
the  lack  of  a  specific  time  period  in 
w'hich  a  Federal  inspection  must  be  con¬ 
ducted  under  §  721.13(a).  This  section 
w'as  amended  to  provide  that  inspections 
are  to  occur  within  15  days  of  receipt 
of  the  complaint  or  promptly  if  an  im¬ 
minent  hazard  is  reasonably  believed  to 
exist.  Such  language  is  appropriate  in 
order  that  alleged  violations  and  immi¬ 
nent  hazards  which  are  reasonably  be¬ 
lieved  to  exist  are  checked  and,  where 
appropriate,  remedied  rapidly. 

18.  Several  commenters  requested  that 
the  cost  to  the  government  of  a  Federal 
inspection  or  any  losses  in  time  or  pro¬ 
duction  incurred  due  to  unsubstantiated 
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complaints  by  citizens  be  borne  by  these 
citizens.  These  comments  are  not  adopted 
because  there  appears  to  be  no  basis  in 
the  Act  for  such  a  remedy. 

19.  One  commenter  recommended  that 
citizens  be  required  to  send  carbon  copies 
of  their  reports  or  complaints  to  the  per¬ 
mittee  about  whom  they  were  reporting. 
This  comment  is  rejected  because  it 
would  notify  a  permittee  who  may  be  vi¬ 
olating  the  Act  that  a  Federal  inspection 
may  be  about  to  occur. 

20.  Numerous  commenters  objected  to 
the  provisions  of  §  721.13(a)(2)  regard¬ 
ing  the  confidentiality  of  persons  supply¬ 
ing  information  to  the  Office  relating  to 
possible  violations  or  imminent  hazards. 
The  comments  argued  that  the  Act 
makes  no  provision  for  maintaining  the 
anonymity  of  citizens  and  that  the  con¬ 
cept  of  a  “secret  informant”  is  abhor¬ 
rent  to  a  fair  administration  of  the  Act. 
Also,  it  was  argued  that  because  crim¬ 
inal  sanctions  may  be  imposed  under  the 
Act,  the  permittee  has  a  right  to  be  in¬ 
formed  of  the  nature  and  cause  of  the 
accusation  and  to  be  confronted  by  the 
witnesses  against  him.  Another  argu¬ 
ment  was  that  the  Office  may  unwit¬ 
tingly  be  allowing  coal  operators  to  di¬ 
rect  Federal  enforcement  away  from 
themselves  and  toward  their  competi¬ 
tors.  Several  commenters  stated  that 
bona  fide  complainants  would  not  hes¬ 
itate  to  have  their  identities  disclosed 
and  that  there  is  no  legitimate  purpose  to 
be  served  by  concealing  a  citizen’s  iden¬ 
tity. 

The  provision  in  issue  does  not  enable 
a  citizen  to  keep  his  identity  from  the  Of¬ 
fice  when  supplying  information.  It 
merely  allows  the  citizen  to  request  that 
his  name  not  be  disclosed  to  the  public 
and  requires  the  Office  to  honor  that  re¬ 
quest.  When  receiving  and  analyzing  in¬ 
formation  from  citizens,  the  Office  will 
ascertain  the  identity  of  the  citizen, 
where  he  lives  and  what  his  relationship 
is,  if  any,  to  the  permittee  so  that  the  in¬ 
formation  can  be  properly  weighed  and 
evaluated. 

On  the  other  hand,  it  is  believed  that 
citizens  who  desire  not  to  have  their 
identity  known  to  the  general  public  have 
a  right  to  expect  that  this  request  will 
be  honored.  Such  confidentiality  outside 
the  Office  of  Surface  Mining  would  not 
impinge  on  any  rights  of  mine  operators. 
The  right  to  face  one’s  accuser  under  the 
Sixth  Amendment  to  the  Constitution 
relating  to  obtaining  the  Identity  of  an 
informant  or  other  accuser  is  available 
after  a  criminal  indictment  or  informa¬ 
tion  is  brought  against  an  accused.  No 
such  right  exists  prior  to  such  indict¬ 
ment  or  information. 

In  addition,  citizens  reporting  viola¬ 
tions  of  the  Act  are  not  in  the  same  cat¬ 
egory  as  accusers  of  criminal  conduct.  If 
a  violation  is  observed  by  an  inspector 
following  a  coniplalnt  by  a  citizen,  it  is 
the  inspector  who  would  be  confronting 
the  operator  and  who  would  provide  the 
basis  for  obtaining  a  penalty  against  the 
permittee.  The  citizen  suppl3dng  infor¬ 
mation  is  merely  the  person  who  brought 
the  violation  to  the  attention  of  the 
Office. 
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The  need  for  confidentiality  upon  re¬ 
quest  is  grounded  on  a  belief  that  many 
citizens  will  be  reluctant  to  cc»ne  forward 
if  they  are  concerned  about  harassment, 
black-listing,  or  physical  abuse  even  if 
such  concern  is  generally  groimdless. 
Additional  language  was  inserted,  how¬ 
ever,  to  clarify  that  disclosure  would  not 
be  made  unless  required  under  the  Free¬ 
dom  of  Information  Act  or  by  other  Fed¬ 
eral  law. 

21.  Several  commenters  requested  that 
the  appropriate  permittee  should  be  con¬ 
tacted  when  the  Office  notifies  a  person 
who  supplied  information  that  an  in¬ 
spection  is  to  occur.  Other  commenters 
requested  that  the  State  regulatory  au¬ 
thority  be  notified  at  the  same  time  a  cit¬ 
izen  is  notified.  The  operator  is  not  to  be 
notified  prior  to  an  inspection  because 
the  Act  requires  that  inspections  be  con¬ 
ducted  without  advance  notice.  While  no 
change  in  language  was  made  in  §  721.13 
(b)  (1),  it  is  imderstood  that  the  Office 
will  keep  the  State  regulatory  authority 
apprised  of  Federal  enforcement  activi¬ 
ties  so  that  proper  coordination  and  ex¬ 
change  of  information  can  occur. 

22.  Niunerous  commenters  objected  to 
the  citizen’s  right  of  entry  provision. 
Some  commenters  felt  that  the  provision 
was  not  sufficiently,  specific  to  prohibit 
the  citizen  from  examining  cost  and  sales 
records  of  a  permittee.  Citizens  do  not 
have  such  a  right  and  inspectors  will  be 
instructed  to  prevent  such  an  occurrence. 

Other  commenters  requested  a  provi¬ 
sion  requiring  the  inspector  to  obtain  a 
written  release  from  the  citizen  for  any 
injuries  suffered  by  the  person  while  on 
mine  property  and  to  indemnify  and  hold 
harmless  the  Secretary  ahd  the  permit¬ 
tee  from  damages  or  injuries  caused  by 
the  citizens  during  an  inspection.  It  was 
also  suggested  that  no  person  should  be 
allowed  entrance  if  his  presence  is  in 
violation  of  the  Coal  Mine  Health  and 
Safety  Act  of  1969. 

These  changes  were  not  adopted  in  the 
regulations.  The  regulations  provide  that 
a  citizen  accompanying  a  Federal  inspec¬ 
tor  must  remain  in  the  presence  of  and  is 
under  control,  direction,  and  supervision 
of  the  inspector  while  on  mine  property. 
It  is  expected  that  internal  guidelines 
will  be  published  specifying  what  an  in¬ 
spector  can  allow  a  citizen  to  do  while 
under  his  direction  and  control.  It  is 
further  the  intent  of  the  Office  to  ensure 
that  persons  accompanying  inspectors 
will  be  allowed  to  enter  only  those  areas 
which  are  considered  safe  and  that  re¬ 
quired  protective  equipment  will  be  worn 
during  inspections.  It  is  not  believed, 
however,  that  these  restrictions  and  pro¬ 
visions  should  be  included  in  the  enforce¬ 
ment  regulations.  These  would  appear  to 
be  internal  rules  that  guide  inspectors' in 
their  duties.  With  regard  to  releases,  in¬ 
demnity,  and  “hold  harmless”  agree¬ 
ments,  permittees  have  a  right  to  expect 
a  certain  degree  of  protection  from  lia¬ 
bility  or  damage  caused  by  citizens  on 
mine  property.  However,  there  is  no  au¬ 
thority  contained  in  the  Act  or  legis¬ 
lative  history  to  authorize  the  Secretary 
to  require  citizens  to  execute  such  docu¬ 
ments. 


RULES  AND  REGULATIONS  ^ 


Several  commenters  requested  that  the 
permittee  receive  copies  of  reports  speci¬ 
fied  in  S  721.13(c)  (1)  and  (2)  relating 
to  the  results  of  investigations  by  Fed¬ 
eral  inspectors  or  reasons  for  not  in¬ 
specting  following  a  complaint.  In  reac¬ 
tion  to  these  comments,  a  new  paragraph 
(c)  (4)  has  been  added  to  provide  that 
permittees  shall  receive  copies  of  all  such 
reports  which  have  not  already  been 
given  to  the  permittee,  except  that  the 
name  of  the  person  who  supplied  infor¬ 
mation  will  be  removed. 

23.  Several  commenters  requested  that 
permittees  be  notified  of  the  scheduling 
of  informal  review  proceedings  outlined 
in  §  721.13(d)  and  permitted  to  partici¬ 
pate  in  such  conferences.  These  com¬ 
ments  were  not  adopted  because  the  in¬ 
formal  review  rights  created  by  the  Act 
relate  specifically  to  a  citizen’s  right  to 
determine  why  his  complaint  was  not 
acted  upon  or  why  certain  action  was 
taken.  There  is  no  reference  in  the  Act 
or  legislative  history  to  participation  in 
this  process  by  the  permittee.  If  any  en¬ 
forcement  action  occurs  which  is  adverse 
to  the  permittee,  he  is  fully  entitled  to 
participate  in  informal  and  formal  re¬ 
view  of  these  actions  under  §  521(a)  (5) 
and  §  525  of  the  Act. 

24.  One  commenter  suggested  that  a 
time  hmit  be  placed  upon  review  under 
§  721.13(d).  This  comment  was  adopted 
to  require  notification  of  the  results  of 
the  review  within  30  days  and  that  in¬ 
formal  review  would  not  affect  any  rights 
to  formal  review  or  a  citizen’s  suit. 

25.  Section  721.14  provides  that  a  no¬ 
tice  of  violation  or  cessation  order  other¬ 
wise  proper  may  not  be  invalidated  be¬ 
cause  of  errors  by  OSM  in  giving  notice 
prior  to  the  inspection  or  by  reason  of  a 
subsequent  determination  that,  prior  to 
the  inspection,  OSM  did  not  have  infor¬ 
mation  sufficient  to  create  a  reasonable 
belief  that  a  violation  had  occurred. 
Comments  were  received  that  this  sec¬ 
tion  is  improper  and  will  insulate  imlaw- 
ful  conduct  by  OSM.  The  Act  and  the 
regulations  require  notice  to  a  com¬ 
plainant  to  allow  him  to  accompany  an 
inspector.  The  Act  and  the  regulations 
also  require  an  OSM  inspection  when  it 
receives  information  which  creates  a 
reasonable  belief  that  a  violation  has  oc¬ 
curred.  These  activities  are  not  relevant 
to  the  question  of  whether  a  violation 
has  occurred  once  an  inspection  is  made. 
The  Act  applies  certain  standards  to  min¬ 
ing  and  authorizes  inspections  at  any 
and  all  times  in  the  discretion  of  OSM.  If 
an  inspection  is  made  and  a  violation 
discovered,  the  activity  preceding  the 
inspection  should  not  be  relevant  to  the 
treatment  of  the  violation,  much  less  be 
groimds  for  vacating  any  enforcement 
action  taken.  Of  course,  activity  incon¬ 
sistent  with  the  regulations  by  OSM  per¬ 
sonnel  is  to  be  avoided  and  should  be 
called  to  the  immediate  attention  of 
OSM. 

Part  722 — Enforcement  Procedures 
1.  One  commenter  suggested  that  the 
regulations  regarding  the  Issuance  of 
cessation  orders  for  imminent  hazards 
(Imminent  danger  to  public  health  or 


safety  or  significant.  Imminent  environ¬ 
mental  harm)  should  provide  for  re¬ 
imbursement  to  a  permittee  for  lost  pro¬ 
ductivity  and  related  expenses  incurred 
as  a  result  of  the  cessation  of  mining 
or  from  any  additional  personnel  and 
equipment  required  by  the  Secretary  if 
the  order  was  subsequently  determined 
to  be  unjustified.  This  comment  was  re¬ 
jected  as  being  unsupportable  by  the  Act 
or  the  legislative  history.  If  a  cessation 
order  is  vacated  by  the  Office  or  by  an 
administrative  law  judge,  there  would  be 
an  appropriate  impact  on  any  assess¬ 
ment  of  civil  penalty.  The  Act  provides 
no  basis,  however,  for  financial  reim¬ 
bursement  to  a  permittee  for  lost  produc¬ 
tion  or  other  expenses. 

2.  Another  commenter  argued  for  pre¬ 
cessation  order  review  proceedings  in¬ 
cluding  a  hearing  or  consultation  with 
mine  management  and  for  approval  of 
any  cessation  orders  by  the  District  Man¬ 
ager  prior  to  issuance.  This  comment  was 
rejected  because  the  Act  mandates  the 
issuance  of  a  cessation  order  if  the  Sec¬ 
retary  or  his  authorized  representative 
determines  that  an  imminent  hazard 
exists.  To  delay  issuance  of  the  order 
pending  a  hearing  would  be  inconsistent 
with  the  concept  of  imminent  hazard. 
While  consultation  with  mine  manage¬ 
ment  and  the  appropriate  District  Man¬ 
ager  is  to  be  encouraged,  the  Act  clearly 
requires  the  issuance  of  a  cessation  order 
when  an  authorized  representative  of 
the  Secretary  has  concluded  that  an 
imminent  hazard  exists. 

Regarding  the  comment  as  to  a  pre¬ 
cessation  order  hearing,  the  only  hear¬ 
ings  specified  by  the  Act  regarding  no¬ 
tices  and  orders  are  to  occur  following 
the  issuance  of  notices  or  orders. 

3.  Several  commenters  suggested  de¬ 
leting  references  in  S  722.11  (a)  and  (b) 
to  ordering  cessation  of  surface  coal 
mining  and  reclamation  operations  leav¬ 
ing  reference  only  to  cessation  of  the 
portion  of  the  operations  relevant  to  the 
condition,  practice,  or  violation.  The  sug¬ 
gested  language  was  not  adopted  because 
the  wording  used  In  the  regulations 
tracks  the  wording  of  5  521(a)(2)  of 
the  Act. 

4.  One  commenter  requested  that  there 
be  guidelines  regarding  the  determina¬ 
tions  as  to  the  issuance  and  termination 
of  cessation  orders.  It  is  believed  that 
guidance  is  provided  by  the  definitions 
of  imminent  danger  and  significant,  im¬ 
minent  environmental  harm  contained 
in  §  701(8)  of  the  Act  and  §  700.5  of  the 
regulations.  Additional  guidance  to  in¬ 
spectors  is  expected  to  be  provided  in 
inspector  training,  manuals,  and  memo¬ 
randa  to  be  developed  by  the  Office.  This 
material  will  be  available  to  the  public. 

5.  A  commenter  suggested  adding  the 
words  “prior  to  the  time  the  condition, 
practice,  or  violation  can  be  abated”  in 
5  722.11(b)  to  bring  the  section  in  line 
with  the  definition  of  imminent  danger 
as  contained  in  5  701(8)  of  the  Act.  No 
change  of  this  nature  was  made  since 
5  722.11(b)  basically  tracks  the  language 
of  5  521(a)  (2)  of  the  Act.  Furthermore, 
the  definition  of  significant,  Imminent 
environmental  harm  contained  in  5  700.5 
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of  the  regulations  adequately  conveys.  It 
is  believed,  the  concept  of  Imminence  to 
guide  inspectors  in  the  issuance  of  cessa¬ 
tion  orders  imder  §  722.11(b) . 

6.  One  commenter  urged  that  only  the 
Secretary  of  the  Interior,  and  not  his 
“authorized  representative”,  impose  af¬ 
firmative  obligations  on  a  permittee. 
While  the  language  of  the  Act  uses  “Sec¬ 
retary”  regarding  affirmative  obUgations, 
such  a  limitation  would  be  totally  un¬ 
workable  and  would  frustrate  the  intent 
of  the  Act  as  to  enforcement.  Further¬ 
more,  there  is  no  reason  or  support  for 
the  conclusion  that  Congress  intended 
the  Secretary  personally  to  visit  mine 
sites  throughout  the  country  to  Impose 
affirmative  obligations  in  cessation  or¬ 
ders.  In  any  case,  delegation  of  au- 
tliority  by  the  Secretary  is  an  appro¬ 
priate  exercise  of  his  authority  to  assign 
work  and  responsibility. 

7.  An  additional  suggestion  with  re¬ 
gard  to  §  722.11(c)  was  to  delete  the 
words  “condition,  practice,  or  violation” 
in  the  first  paragraph  and  the  words  “or 
eliminate  the  practices  or  conditions  that 
contributed  to  the  imminent  danger  or 
significant,  imminent  environmental 
harm”  in  §  722.11(2).  This  comment  was 
occasioned  by  the  belief  that  the  Act 
does  not  authorize  the  imposition  of  af¬ 
firmative  obligations  to  eliminate  con¬ 
ditions,  practices,  or  violations  which 
merely  contribute  to  the  imminent 
danger.  This  comment  was  not  adopted 
because  it  is  believed  to  be  an  unduly 
restrictive  interpretation  of  the  Act- and 
because  adoption  of  the  suggested  lan¬ 
guage  would  create  an  unworkable  en¬ 
forcement  mechanism  which  would 
frustrate  efficient  enforcement  of  the  Act 
which  was  deemed  by  Congress  to  be  cen¬ 
tral  to  the  success  of  the  surface  mining 
control  program.  There  appears  to  be  no 
basis  for  concluding  that  Congress  in¬ 
tended  inspectors  to  issue  cessation 
orders  citing  imminent  hazards  result¬ 
ing  from  various  conditions,  practices 
or  violations  without  a  further  duty  to 
impose  affirmative  obligations  to  elimi¬ 
nate  those  conditions,  practices  or  vio¬ 
lations.  The  right  to  impose  affirmative 
obligations  to  abate  imminent  hazards 
carries  with  it  the  obligation  on  the 
permittee  to  abate  the  conditions,  prac¬ 
tices  or  violations  which  contributed  to 
the  imminent  hazard. 

Additionally,  it  would  be  totally  xin- 
workable  and  illogical  to  have  some  of 
the  conditions,  practices  or  violations 
contributing  to  the  imminent  hazard 
abated  by  affirmative  obligations  and 
others,  contained  in  the  same  cessation 
order,  abated  in  another  fashion.  The 
confusion  to  permittees  and  inspectors 
alike  from  such  a  procedure  would  crip¬ 
ple  the  affirmative  obligation  provisions 
and  frustrate  the  intent  of  Congress. 
-8.  One  commenter  suggested  that 
more  specific  language  be  inserted  in  the 
affirmative  obligation  section  to  include 
the  use  of  extra  shifts  and  workers  and 
the  acquisition  of  necessary  equipment. 
The  language  in  the  proposed  regula¬ 
tion  is  believed  to  be  adequate  to  include 
the  types  of  activity  listed  in  the  com¬ 
ment. 


9.  It  was  suggested  In  several  com¬ 
ments  that  when  Imposing  affirmative 
obligations,  abatement  be  accomplished 
in  the  most  expeditious  “and  economi¬ 
cally  feasible”  manner  physically  pos¬ 
sible.  The  concept  of  economic  feasibility 
is  considered  inappropriate  and  imsup- 
portable  by  the  Act  or  legislative  his¬ 
tory.  Another  commenter  suggested 
that  use  of  existing  or  “reasonably  avail¬ 
able”  personnel  and  equipment  be  re¬ 
quired  rather  than  existing  or  additional 
personnel  and  equipment.  This  comment 
was  rejected  because  of  the  belief  that 
Congress  intended  the  affirmative  obli¬ 
gation  concept  as  being  sufficiently  broad 
to  include  whatever  additional  personnel 
and  equipment  are  required  to  avoid 
undue  continuation  nf  imminent  hazards 
or  violations.  It  Is  not  expected,  however, 
that  arbitrary  or  unreasonable  actions 
will  be  taken  by  inspectors  regarding  af¬ 
firmative  obligations. 

10.  Three  commentei's  requested  that 
§  722.11(f)  be  changed  to  require  in¬ 
spectors  to  terminate  cessation  orders 
upon  abatement  of  the  conditions,  prac¬ 
tices  or  violations  which  caused  the 
danger.  The  proposed  regulation  states 
that  an  authorized  representative  may 
terminate  a  cessation  order  upon  abate¬ 
ment.  This  requested  change  was  made 
so  as  to  comport  with  the  wording  of  the 
Act.  Additionally,  it  was  requested  that 
authorized  representatives  be  required  to 
check  on  abatement  if  requested  by  an 
operator.  Such  language  was  not  deemed 
to  be  necessary  although  the  Office  ex¬ 
pects  that  permittees  may  request  in¬ 
spections  to  check  abatement  of  ces¬ 
sation  orders  and  ”that  inspectors  will 
terminate  cessation  orders  promptly 
upon  satisfying  themselves  that  com¬ 
plete  abatement  has  occurred. 

11.  Another  commenter  urged  that  the 
phrase  “cultural  and  historic  resources” 
be  added  whenever  referring  fo  the  en¬ 
vironment  in  §  722.11(e)  as  well  as  in 
paragraphs  (b)  and  (c).  This  language 
was  not  adopted  in  order  to  have  the 
regulations  track  the  language  of  the 
statute.  However,  the  Office  does  not 
wish  to  preclude  the  possible  inclusion 
of  cultural  and  historic  resources  with¬ 
in  the  broader  concept  of  environmental 
harm. 

12.  One  commenter  suggested  the  ad¬ 
dition  of  a  new  paragraph  (f )  in  §  722.11 
giving  the  right  to  permittees  to  obtain 
temporary  injimctions  against  enforce¬ 
ment  of  cessation  orders  until  a  minesite 
review  is  held  and  a  ruling  made  under 
§  722.15.  This  comment  was  rejected  be¬ 
cause  the  informal  minesite,  hearings 
under  §  722.15  of  the  regulations  and 
§  521(a)  (5)  of  the  Act  are  clearly  not 
intended  to  stay  the  effect  of  a  cessation 
order,  but  rather  a  cessation  order  ex¬ 
pires  if  such  a  hearing  is  not  held  unless 
the  hearing  is  waived.  Furthermore, 
temporary  relief  against  enforcement  is 
provided  for  in  §  525  of  the  Act  and  will 
be  dealt  with  in  procedural  regulations  in 
43  CFR  Part  4. 

13.  Numerous  comments  were  received 
regarding  the  prohibition  contained  in 
§  722.12(c)  of  the  proposed  regulations 
against  extending  beyond  90  days  the 


time  for  abatement  as  originally  fixed 
and  subsequently  extended.  It  was  stated 
that  the  90-day  limit  will  create  un¬ 
necessarily  harsh  results  especially  when 
considered  with  the  provisions  of  §  722.16 
relating  to  inability  to  comply.  The  oc¬ 
currence  of  such  events  as  labor  disputes, 
unavailability  of  equipment,  acts  of  God 
and  other  acts  of  iorce  majeure  should 
be  considered,  it  is  argued,  in  extending 
the  90-day  period.  Several  commenters 
urge  that  such  a  result  is  authorized  by 
§  521(a)  (3)  of  the  Act. 

Other  comments  address  the  same  is¬ 
sue  but  have  different  suggested  lan¬ 
guage  such  as  changing  the  90  days  to 
180  days  and  extending  the  abatement 
time  for  “good  faith  shown”  without  a 
hard-and-fast  number  of  days  as  a 
maximum. 

These  comments  were  rejected  because 
§  521(a)  (3)  is  interpreted  as  prohibiting 
the  setting  of  an  abatement  time,  initial¬ 
ly  or  as  extended,  beyond  90  days.  Sec¬ 
tion  521(a)(3)  does  provide  for  extend¬ 
ing  the  period  of  abtement  for  good  cause 
shown,  but  such  authority  does  not 
create  an  argument  for  abatement  be¬ 
yond  90  days.  Additionally,  the  legisla¬ 
tive  history  of  the  Act  clearly  states  that 
while  an  inspector  may  extend  the  initial 
abatement  period,  the  total  abatement 
period  cannot  exceed  90  days. 

14.  One  commenter  recommended 
amending  §  722.12  to  set  out  clearly  that 
the  Secretary  can  establish  Interim  steps 
on  an  abatement  period,  and  that  failure 
to  meet  these  interim  steps  may  result  in 
the  issuance  of  a  cessation  order.  This 
suggestion  was  adopted  and  a  new  para¬ 
graph  (c)  was  inserted.  While  it  seems 
clear  that  the  Secretary  has  such  au¬ 
thority  under  the  provisions  of  §  521(a) 
(3)  of  the  Act,  specifically  providing  for 
the  right  to  establish  interim  steps  seems 
appropriate  to  advise  industry  as  to  the 
methods  which  may  be  used  in  issuing 
notices  of  violation. 

15.  One  commenter  requested  that  the 
proposed  §  722.13  be  amended  to  delete 
reference  to  the  imposition  of  affirmative 
obligations  in  a  cessation  order  issued  for 
failure  to  abate  and  to  state  instead  that 
steps  necessary  to  abate  the  violation 
shall  be  Included  in  the  order.  It  is 
argued  that  such  language  directly 
tracks  the  language  of  §  521(a)  (3)  of  the 
Act  and  conveys  a  different  meaning 
from  the  concept  of  the  Imposition  of 
affirmative  obligations. 

The  suggested  language  change  was 
not  adopted  in  this  instance.  While 
§  521(a)  (3)  does  not  contain  the  words 
“affirmative  obligations”  relative  to  the 
issuance  of  cessation  orders.  Congress  in¬ 
tended  that  the  authorized  representa¬ 
tives  of  the  Secretary  should  impose  af¬ 
firmative  obligations  when  issuing  cessa¬ 
tion  orders  under  §  521  (a)  (3)  of  the  Act. 
Such  an  interpretation  is  reasonable 
considering  that  this  remedy  is  available 
for  cessation  orders  under  §  521(a)  (2)  of 
the  Act  regarding  imminent  hazards  and 
since  the  words  “determine  the  steps 
necessary  to  abate”  are  wholly  consistent 
with  the  concept  of  affirmative  obliga¬ 
tions.  Moreover,  the  legislative  history 
uses  the  words  “affirmative  obligations” 
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and  “steps  necessary  to  abate”  inter¬ 
changeably  when  discussing  sections 
521(a)  (2)  and  521(a)  (3)  of  the  Act.  Ac¬ 
cordingly,  it  is  appai-ent  that  Congress 
intended  that  affirmative  obligations  be 
used  imder  §  521(a)  (3)  of  the  Act. 

16.  One  commenter  wished  to  limit 
cessation  of  surface  coal  mining  and  rec¬ 
lamation  operations  to  the  portions  rel¬ 
evant  to  the  violation  and  to  restrict  the 
use  of  the  affirmative  obligations  power 
to  the  Secretary  of  the  Interior  himself 
and  not  to  his  authorized  representa¬ 
tives.  These  issues  were  likewise  raised  in 
the  comments  to  §  722.11  of  the  proposed 
regulations  and  were  addressed  in  the 
discussion  of  comments  to  that  section. 

17.  A  comment  on  §  722.13  suggested  a 
provision  requiring  termination  of  cessa¬ 
tion  orders  issued  under  this  section 
when  the  authorized  representative 
determines  that  the  cause  of  the  danger 
has  been  eliminated.  This  conimenter 
further  recommended  requiring  inspec¬ 
tion  of  a  minesite  to  check  on  abatement 
within  2  days  of  such  request.  The  sug¬ 
gestion  regarding  mandatory  termina¬ 
tion  of  orders  was  adopted  and  the  other 
recommendation  was  not  adopted  for  the 
reasons  stated  in  response  to  the  same 
comment  under  §  522.11(e)  of  the  pro¬ 
posed  regulations. 

18.  A  number  of  common ters  objected 
to  the  authority  contained  in  §  722.14  to 
serve  notices  and  orders  on  any  person 
on  the  minesite  who  appears  to  be  in 
charge  of  the  mining  or  reclamation  op¬ 
eration  if  no  designated  agent  is  found. 
Some  of  the  commenters  objected  be¬ 
cause  there  was  no  requirement  that  the 
inspector  attempt  to  look  for  or  ascer¬ 
tain  the  whereabouts  of  a  supervisory 
official  or  other  designated  agent.  Specific 
language  was  recommended  regarding 
reasonable  inquiry  by  an  inspector  which 
was  adopted  in  the  final  regulations.  Rea¬ 
sonable  inquiry  to  ascertain  the  person  in 
charge  of  the  mining  and  reclamation 
operations  is  appropriate. 

19.  Other  comments  recommended 
the  addition  of  a  provision  in  §  722.14 
stating  that  service  is  not  complete  until 
actual  delivery  is  made  to  the  permittee 
or  his  designated  agent  and  that  if  per¬ 
sonal  service  cannot  be  made  upon  the 
permittee  or  his  designated  agent  at  the 
minesite,  service  is  to  be  accomplished 
by  certified  mail  with  actual  delivery  rep¬ 
resenting  completion  of  service.  TTiis 
comment  was  not  adopted  because  the 
exigencies  of  imminent  hazards  as  well 
as  the  necessity  to  commence  immedi¬ 
ately  abatement  of  nonimminent  hazards 
to  prevent  their  spread  or  d^eneration 
dictate  completion  of  service  of  citations 
at  the  time  of  the  inspection. 

20.  Other  commenters  objected  to  hav¬ 
ing  persons  receiving  notices  of  violation 
or  cessation  orders  being  responsible  for 
any  immediate  compliance  actions  re¬ 
quired  by  the  notice  or  order.  This  pro¬ 
vision  of  §  722.14  is  deemed  essential  and 
justified  for  the  same  reasons  as  given 
previously:  if  the  permittee  fails  to  have 
responsible  supervisory  personnel  at  the 
minesitb  and  immediate  action  is  re¬ 
quired  to  remedy  a  situation,  the  in¬ 
spector  must  look  to  the  person  or  per¬ 


sons  who,  based  upon  reasonable  inquiry, 
appear  to  be  in  charge  of  the  mining  and 
reclamation  operations.  Any  delay  in 
obtaining  abatement  of  violations  or 
imminent  hazards  may  well  prove 
harmful  to  personal  safety ,  or  to  the 
environment. 

To  assure  rapid  notification  of  a  cita¬ 
tion  to  a  permittee  where  no  designated 
agent  can  be  located  on  mine  property, 
the  proposed  regulations  were  changed 
to  provide  for  mailings  to  the  permittee 
within  48  hours  of  the  issuance  of  the 
citations  rather  than  5  days  as  originally 
proposed. 

21.  One  commenter  suggested  that 
each  notice  imder  §  722.14  should  set 
forth  with  reasonable  specificity  the 
nature  of  the  violation,  the  remedial  ac¬ 
tion  required,  the  time  required  for 
abatement,  and  a  reasonable  description 
of  the  portion  of  the  minesite  to  which 
the  notice  or  order  applies.  All  notices 
and  orders  should  contain  the  above  in¬ 
formation  as  required  by  §  521(a)  (5)  of 
the  Act.  However,  recitation  of  these  re¬ 
quirements  in  the  Act  is  deemed  to  be 
sufficient  and  inclusion  in  the  regulations 
unnecessary, 

22.  Several  commenters  objected  to 
limiting  newspaper  notice  of  minesite 
hearings  to  “the  extent  possible”,  reason¬ 
ing  that  such  notice  should  be  manda¬ 
tory  in  all  cases.  It  was  stated  that 
greater  citizen  participation  would  re¬ 
sult  if  notices  were  published  in  a  news¬ 
paper  in  each  instance.  This  recom¬ 
mended  change  to  §  722.15  was  not 
adopted  because  there  may  realistically 
be  instances  when  sufficient  time  is  not 
available  for  published  notice.  Such 
would  be  the  case  where,  for  instance,  no 
hearing  is  scheduled  until  immediately 
prior  to  the  end  of  the  30-day  period  fol¬ 
lowing  issuance  of  the  cessation  order 
because  of  a  belief  that  the  order  would 
be  abated  within  the  30-day  period-  In 
such  a  case,  sufficient  time  may  not  exist 
for  published  notice.  Effort  would  be 
made,  however,  to  notify  known  appro¬ 
priate  parties  by  other  means,  includ¬ 
ing  telephone. 

23.  A  number  of  comments  on  §  722.15 
objected  to  limiting  the  persons  to  be 
notified  of  such  hearings  to  citizens  who 
filed  a  report  which  led  to  the  cessation 
order  under  review  and  to  the  State  regu¬ 
latory  authority.  It  was  recommended 
that  notice  be  given  additionally  to  any 
person  who  had  communicate<i  to  the 
Office  within  the  prior  year  an  interest, 
or  concern  about  violations  or  dangers  at 
the  subject  mine. 

The  notice  provisions  regarding  mine- 
site  hearings  are  not  intended  to  preclude 
or  discourage  citizens  from  attending  the 
hearings.  However,  given  the  likely  no¬ 
tice  by  newspaper  and  posting  at  appro¬ 
priate  district  or  field  offices  and  at  the 
minesite,  it  is  believed  that  sufficient  no¬ 
tice  is  provided  for  in  §  722.15.  The  per¬ 
son  with  the  primary  interest  in  the  par¬ 
ticular  cessation  order  involved,  the  one 
whose  report  prompted  the  inspection  in 
the  case  of  a  citizen-initiated  inspection, 
Is  to  be  given  direct  notice  of  the  time, 
place  and  subject  matter  of  the  hearing. 


24.  One  commenter  suggested  that  in 
addition  to  distributing  the  results  of  the 
hearing  to  the  persons  designated,  the 
results  should  also  go  to  any  person  who 
had  expressed  a  desire  to  be  notified  as 
to  a  particular  cessation  order.  While  this 
language  was  not  adopted  in  §  722.15,  the 
Office  will  endeavor  to  respond  to  such 
requests  since  persons  who  may  wish  to 
request  a  formal  hearing  before  the  Office 
of  Hearings  and  Appeals  need  to  know' 
the  status  of  a  particular  cessation  order. 

25.  The  same  commenter  recommended 
that  the  word  “substantial”  be  deleted 
from  §  722.15(b)  and  that  a  sentence  be 
added  prohibiting  any  discussion  between 
the  Office  and  a  permittee  as  to  the 
merit  of  a  cessation  order  unless  the  dis¬ 
cussion  occurs  during  an  informal  hear¬ 
ing.  This  recommended  change  was  re¬ 
jected  as  being  too  restrictive  in  that  it 
would  essentially  eliminate  contact  and 
constructive  exchange  between  the  Office 
and  the  industry  it  regulates  regarding 
the  issuance  of  cessation  orders. 

26.  Several  comments  on  §  722.15  stated 
that  the  30-day  time  period  for  conduct¬ 
ing  minesite  hearings  is  excessive  in  light 
of  losses  experienced  by  the  permittees  as 
a  result  of  cessation  orders.  The  only 
guidance  from  the  statute  is  that  the  ces¬ 
sation  orders  will  expire  within  30  days 
unless  the  hearing  is  held.  While  it  is 
expected  that  informal  minesite  hear¬ 
ings  will  be  held  as  promptly  as  possible 
under  the  circumstances  w’here  the  ces¬ 
sation  orders  have  not  been  terminated 
because  the  condition  has  been  corrected, 
a  reduction  in  the  mandatory  30  days  is 
considered  to  be  inappropriate  because 
of  the  need  for  flexibility  by  the  Office. 
There  may  well  be  situations  when  it  ap¬ 
pears  that  an  order  will  be  complied 
with  promptly  but  the  permittee  subse¬ 
quently  encounters  difficulties  occasion¬ 
ing  the  last-minute  scheduling  of  a  con¬ 
ference. 

26.  One  commenter  suggested  making 
the  minesite  hearings  permissive  rather 
than  mandatory  because  of  the  lan¬ 
guage  of  §  521(a)  (5)  of  the  Act.  This, 
change  was  adopted  leaving  the  discre¬ 
tion  with  the  Office.  The  result  would  be 
that  unless  such  a  hearing  is  waived  by 
the  permittee,  a  cessation  order  would 
expire  if  no  hearing  is  held.  Of  course, 
previously  terminated  orders  do  not  re¬ 
quire  a  hearing  and  wall  not  expire  for 
purposes  of  the  permittee’s  history. 

The  same  commenter  also  objected  to 
the  provision  which  states  that  no  hear¬ 
ing  will  be  required  where  the  operator 
waives  the  hearing.  This  comment  was 
rejected  because  the  intent  of  the  mine- 
site  review  provision  as  evidenced  by  the 
legislative  history  is  to  provide  a  field- 
level  review  of  cessation  orders  without 
the  burden  of  a  more  formal  adminis¬ 
trative  review.  Clearly,  if  the  permittee 
does  not  want  such  a  review,  it  would  be 
inappropriate  and  wasteful  for  all  par¬ 
ties  to  conduct  such  a  hearing.  Addi¬ 
tional  language  regarding  waiver  was 
inserted  to  clarify  the  point  that  the 
cessation  order  will  not  expire  in  the 
event  of  a  waiver. 

27.  Several  commenters  state  that  the 
hearing  provided  pursuant  to  S  521(a) 
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<5)  of  the  Act  should  be  a  formal  hear¬ 
ing  imder  the  Administrative  Procedure 
Act  presided  over  by  an  administrative 
law  judge.  Legislative  history  in  the  form 
of  floor  debates  was  cited  as  evidence 
that  such  a  hearing  was  intended.  These 
comments  were  rejected,  however,  be¬ 
cause  it  is  clear  that  Congress  did  not 
intend  the  minesite  hearings  to  be  for¬ 
mal  adjudicative  hearings  before  ad¬ 
ministrative  law  judges.  The  minesite 
hearing  provision  was  added  to  provide 
an  informal  review  by  a  supervisory  offi¬ 
cial  of  a  cessation  order  and  not  the 
formal  adjudicatory  hearing  as  is  pro¬ 
vided  by  §  525  of  the  Act.  This  intent  is 
made  clear  by  a  colloquy  between  Sena¬ 
tors  Metzenbaum  and  Metcalf  which 
distinguishes  the  formal  review  under 
§  525  of  the  Act  and  the  informal  mine- 
site  review  under  §  521(a)  (5).  123  Cong. 
Rec.  812,443  (daUy  ed.  July  20,  1977). 
TTiat  the  minesite  hearing  is  not  in¬ 
tended  as  a  formal  adjudicatory  hear¬ 
ing  is  also  evidenced  by  examination  of 
other  review  available  to  a  permittee 
under  the  Act  regarding  a  cessation 
order,  including  the  30-day  decision  re¬ 
quired  of  the  Secretary  in  adjudicatory 
hearings  and  availability  of  temporary 
relief  under  S  525  of  the  Act. 

28.  Another  commenter  urged  that  the 
public  hearing  under  §  521(a)  (5)  must 
result  in  a  decision  within  30  days 
rather  than  be  held  within  that  time. 
This  comment  is  rejected,  however,  be¬ 
cause  it  is  not  consistent  with  the  lan¬ 
guage  of  the  Act  or  the  legislative 
history. 

29.  A  number  of  comments  were  re¬ 
ceived  regarding  the  provisions  of 
§  722.16  of  the  proposed  regulations,  ap¬ 
pearing  now  as  §  722.17  of  the  final  reg¬ 
ulations,  which  prohibit  vacation  of  a 
notice  or  order  because  of  inability  to 
comply.  While  several  commenters  urged 
complete  deletion  of  the  section,  others 
requested  retention  only  of  the  principle 
that  inability  to  comply  may  be  consid¬ 
ered  in  mitigation  of  the  amount  of  a 
civil  penalty  under  Part  723  of  the  reg¬ 
ulations.  Still  other  commenters  recom¬ 
mended  the  addition  of  new  language 
which  would  exempt  or  provide  for  ad¬ 
ditional  time  for  compliance  to  correct 
practices  or  violations  resulting  from 
conditions  beyond  a  permittee’s  control 
such  as  labor  disputes,  unavailability  of 
equipment,  acts  of  C5od,  and  other  events 
commonly  termed  force  majeure.  One 
commenter  suggested  that  the  time  fixed 
by  an  inspector  for  abatement  of  a  vio¬ 
lation  should  be  tolled  and  good  cause 
would  be  deemed  to  exist  should  there 
occur  any  event  not  within  the  control 
of  the  permittee  which  renders  timely 
abatement  impossible, 

Tlie  language  contained  in  the  pro¬ 
posed  regulation  was  retained  because 
the  Act  does  not  authorize  either  total 
avoidance  of  compliance  with  the  per¬ 
formance  standards  or  a  tolling  of  the 
time  fixed  for  abatement  where  events 
such  as  labor  disputes,  equipment  .short¬ 
ages,  or  the  like  occur.  Because  the  de¬ 
gree  of  negligence  is  one  of  the  statutory 
criteria  contained  in  S  518  of  the  Act  re¬ 
garding  the  assessment  of  civil  penalties. 


the  Inability  of  a  permittee  to  comply  is 
considered  to  be  appropriate  for  consid¬ 
eration  as  a  mitigating  factor  in  the 
amoimts  of  civil  penalties,  unless  a  lack 
of  diligence  is  shown. 

30.  Numerous  comments  on  §  'i22.17  of 
the  proposed  regulations,  appearing  now 
as  §  722.16  of  the  final  regulations, 
addressed  the  question  of  whether  a 
national  norm  showing  a  pattern  of  will¬ 
ful  or  unwarranted  violations  should  be 
established  and  used  to  trigger  the  issu¬ 
ance  of  show  canse  orders  under  this 
section.  Most  of  the  comments  were 
opposed  to  a  national  norm  concept.  A 
niunber  of  commenters  stated  that  if  the 
norm  concept  were  retained  In  this  sec¬ 
tion,  it  should,  at  a  minimum,  be  a  State 
or  regional  norm  to  take  into  accoimt 
regional  differences  such  as  the  size  and 
type  of  operations  and  the  different 
problems  and  conditions  faced.  Several 
commenters  reasoned  ^that  Western 
operations  are  generally  much  larger 
and  face  much  different  climatological 
and  other  problems  than  the  numerous 
small  mines  in  the  East. 

Others  objected  to  the  national  norm 
concept  because  it  meant  that  a  fixed 
percentage  of  the  coal  operators  nation¬ 
wide  would  automatically  be  subject  to 
show  cause  proceedings  and  would  con¬ 
stantly  be  in  jeopardy.  Further  com¬ 
ments  argued  that  the  national  norm 
would  be  impossible  or  extremely  diffi¬ 
cult  to  calculate  causing  considerable 
waste  and  confusion  in  recordkeeping, 
thus  possibly  delaying  implementation  of 
an  effective  enforcement  program. 

The  regional  norm  approach  was  given 
careful  and  thorough  consideration.  It 
was  not  adopted  in  these  regulations  be¬ 
cause  of  a  number  of  factors.  First,  it  is 
doubtful  that  sufficient  and  adequate 
statistical  data  would  exist  in  most  of 
the  initial  regulatory  period  to  enable 
this  approach  to  become  truly  w’orkable. 
Secondly,  without  knowing  with  any  de¬ 
gree  of  certainty  how  many  willful  or 
unwarranted  violations  will  occur  during 
the  Initial  regulatory  period,  it  would  be 
difficult  to  affix  a  percentage  above  the 
regional  norm  at  which  a  pattern  should 
be  deemed  to  occur. 

However,  OSM  will  develop,  during  the 
interim  period,  the  recordkeeping  and 
analytical  capability  to  calculate  a  na¬ 
tional  or  a  regional  norm  to  be  used  for 
guidance  in  enforcement  policy  and  for 
use  in  adopting,  if  feasible,  fur^er  regu¬ 
lations  for  a  mandatory  system  based  on 
a  national  or  regional  norm. 

As  to  the  use  of  a  mandatory  show 
cause  order,  the  Office  considered  the 
suggestion  that  the  Director  be  given  an 
understanding  of  the  Secretary’s  inten¬ 
tions  regarding  what  is  a  pattern,  but 
that  he  be  given  the  flexibility  to  ad¬ 
minister  §  521(a)  (4),  The  response  to 
this  suggestion  is  twofold.  First,  §  722.17 
(c)  (2)  of  the  proposed  regulations  pro¬ 
vides  discretion  for  the  Regional  Direc¬ 
tor  to  determine  when  there  is  a  pattern 
of  violations.  Second,  a  fixed  standard  of 
conduct  is  needed  beyond  which  the  per¬ 
mittee  knows  he  is  subject  to  an  order 
to  show  cause.  If  however,  such  a  system 
produces  results  of  the  Act’s  standards. 


a  finding  to  that  effect  could  be  made, 
and  no  show  cause  order  would  Issue. 

'The  option  selected  was  to  require  the 
issuance  of  a  show  cause  order  if  the 
permittee  violates  the  same  or  related 
requirements  of  the  Act,  willfully  or  due 
to  an  unwarranted  failure  to  comply, 
during  three  or  more  Federal  inspections 
within  any  12-month  period.  It  is  be¬ 
lieved  that  such  a  procedure  reflects  the 
intent  of  Congress  as  to  wffiat  constitutes 
a  pattern.  The  legislative  history  clearly 
states  that  the  Secretary  must  issue  a 
show  cause  order  when  the  permittee  vio¬ 
lates  the  same  or  related  standard  “sev¬ 
eral  times’’.  The  number  of  violations 
was  set  at  three  because  this  is  con¬ 
sidered  to  be  consistent  with  the  con¬ 
cepts  of  “several”  and  “pattern”.  If  a 
show  cause  order  would  not  further  en¬ 
forcement  of  the  standards  In  the  Direc¬ 
tor’s  judgment,  a  finding  would  be  made 
with  an  appropriate  explanation  as  to 
why  a  pattern  is  not  deemed  to  exist  in 
that  instance. 

31.  Several  comments  state  that 
5  722.17(d)(2)  of  the  proposed  regula¬ 
tions  is  not  in  conformity  with  the  Act 
in  that  it  requires  suspension  or  revoca¬ 
tion  of  a  permit  If  the  Secretary  finds 
that  a  pattern  of  violations  exists  or  has 
existed.  The  reasons  stated  for  this  po¬ 
sition  are  that  the  standard  is  arbitrary 
and  lacking  in  due  process  and  that  it 
would  reqiilre  suspension  or  revocation 
of  a  permit  even  if  past  violations  had 
been  corrected. 

These  comments  were  rejected  because 
it  is  believed  that  the  central  focus  of  the 
provisions  of  5  521(a)(4)  of  the  Act  is 
the  concept  of  a  pattern  of  violations. 
The  order  to  show  cause  directed  to  the 
permittee  referred  to  in  5  521(a)(4)  of 
the  Act  is  to  afford  (he  permittee  an  op¬ 
portunity  to  demonstrate  that  he  is  not 
in  a  pattern  of  violations.  TTxis  can  be 
done  in  several  ways  including  a  show¬ 
ing  that  the  violations  alleged  to  consti¬ 
tute  the  pattern  are  neither  willful  nor 
unwarranted  or  a  showing  that  they  are 
not  violations.  Once  the  Secretary  con¬ 
cludes,  after  the  opportunity  for  public 
hearing  is  given,  that  a  pattern  exists, 
the  permit  must  be  suspended  or  re¬ 
voked.  The  length  cf  any  suspension, 
however,  is  within  the  discretion  of  the 
Secretary. 

'The  comment  that  correction  of  past 
violations  would  be  a  defense  to  a  sus¬ 
pension  or  revocation  is  likewise  rejected 
because  it  is  contrary  to  the  Act  and  the 
legislative  history. 

32.  Two  commenters  recommended 
that  all  regulations  regarding  pattern  of 
violations  be  deferred  until  such  time  as 
the  procedural  regulations  contained  in 
43  CFR  Part  4  are  promiilgated.  This 
comment  was  rejected  because  the  pat¬ 
tern  of  violations  regulations  are  con¬ 
sidered  integrally  related  to  the  other 
enforcement  regulations  which  are  being 
published  at  this  time.  It  should  be  noted 
that  the  procedural  regulations  are  now 
in  preparation  and  will  be  published  for 
comment. 

33.  One  commenter  objected  to  the 
lack  of  standards  as  to  whether  there 
will  be  a  suspension  or  a  revocation 
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under  §  722.17  of  the  proposed  regula¬ 
tions.  Wiile  there  is  some  guidance  con¬ 
tained  in  the  legislative  history,  it  is 
believed  that  these  standards  are  more 
appropriately  suited  for  inclusion  in  the 
procedural  regulations  in  43  CPTl  Part  4. 

34.  Several  comments  on  §  722.17  of 
the  proposed  regulations  recommended 
certain  procedural  provisions  such  as 
burden  of  proof  in  show  cause  proceed¬ 
ings  and  types  of  evidence  which  must 
be  offered  and  considered.  These  com¬ 
ments  are  also  more  properly  directed 
to  the  procedural  regulations  to  be  con¬ 
tained  in  43  CFR  Part  4." 

35.  Finally,  it  was  requested  that 
5  722.17(c)(1)  of  the  proposed  regula¬ 
tions  be  restricted  specifically  to  the 
permit  area  so  as  to  eliminate  an  am¬ 
biguity  as  to  whether  a  pattern  relates 
to  a  particular  operation  or  all  of  a  per¬ 
mittee’s  operations.  No  change  was  made 
as  a  result  of  this  comment  because  the 
comment  is  not  inconsistent  with  the 
intent  of  the  proposed  regulation  and  the 
Act. 

Part  723 — Civil  Penalties 

Part  723  covers  the  assessment  of  civil 
penalties  under  5  518  of  the  Act  for  vio¬ 
lations  of  Title  V  of  the  Act,  the  regula¬ 
tions  and  permit  conditions. 

1.  Several  comments  were  received 
that  the  proposed  regulations  were  too 
indexible  while  others  supported  the  de¬ 
tail  and  the  mandatory  provisions.  Some 
comments  were  received  complaining  of 
the  difiBculty  of  defining  and  using  gen¬ 
eral  terms  such  as  “negligence”  and 
“seriousness”  and  “good  faith  in  com¬ 
pliance”  while  others,  sometimes  citing 
past  MESA  diflBculty,  urged  that  few  if 
any  regulations  be  adopted  and  that  civil 
penalties  be  determined  and  assessed  on 
a  case-by-case  basis. 

The  maximum  degree  of  consistency 
and  rationality  was  the  goal  sought  in 
developing  regulations  to  guide  the  exer¬ 
cise  of  enforcement  judgment  in  impos¬ 
ing  civil  penalties.  Given  the  large  num¬ 
ber  of  mines  and  Federal  inspections 
under  this  program,  the  civil  penalty  sys¬ 
tem  is  designed  to  allow  the  handling  of 
many  notices  of  violations  and  cessation 
orders  with  a  minimum  of  involvement 
by  policy  makers  and  lawyers  in  each 
individual  case.  PoUcsmiakers  and  law¬ 
yers  would  be  deeply  involved  in  case-by¬ 
case  development  of  a  civil  penalty  which 
is  proposed  without  guiding  regulations. 

The  detail  of  the  regulations  and  the 
mandatory  provisions  also  produce  sub¬ 
stantial  certainty.  Certainty  is  an  im¬ 
portant  element  in  enforcement;  cer¬ 
tainty  increases  effectiveness  and  de¬ 
creases  disputes. 

The  use  of  the  terms  “negligence,” 
“seriousness,”  and  “good  faith  in  com¬ 
pliance”  are  required  by  §  518  of  the  Act. 
The  regulations  attempt  to  reduce  the 
uncertainty  about  the  interpretation  of 
these  key  phrases,  but  there  is  no  way 
to  reduce  the  element  of  judgment  in¬ 
herent  in  those  terms.  A  reduction  in 
detail  in  the  regulations  will  not  solve 
any  problems  in  using  these  terms,  and 
it  may  exacerbate  them.  Clear  policy 
direction  and  effective  training  and  man¬ 


agement  of  the  people  within  OSM  who 
will  interpret  daily  these  phrases  is  Im¬ 
portant  and  will  be  accomplished. 

2.  Comments  were  received  that  assess¬ 
ment  of  violations  contained  in  a  cessa¬ 
tion  order  should  be  discretionary  and 
that  the  determination  of  whether  to 
assess  a  penalty  for  such  violations 
should  be  made  by  use  of  a  formula 
similar  to  that  presently  adopted  for 
assessing  penalties  for  notices  of  viola¬ 
tion.  This  was  not  adopted  because  §  518 
of  the  Act  requires  that  all  violations 
which  lead  to  a  cessation  order  must  be 
assessed. 

3.  Commenters  suggested  that  the  word 
“operator”  should  be  deleted  and  the  sec¬ 
tion  apply  only  to  permittees.  This  has 
been  accepted.  The  word  “operator”  was 
originally  used  to  bring  a  person  con¬ 
ducting  undergroimd  mining  within  this 
section.  Since  such  a  person  is  now 
covered  by  the  definition  of  the  word 
“permittee”  in  5  717  of  these  regulations 
and  thereby  brought  under  all  the  en¬ 
forcement  regulations,  including  this 
section,  the  use  of  the  word  “operator” 
is  unnecessary, 

4.  Comments  were  received  that  the 
regulations  should  be  changed  to  clarify 
that  the  previous  violations  relevant  as 
history  are  those  at  the  particular  mine, 
not  those  for  all  mines  of  a  particular 
permittee.  This  comment  is  accepted. 
Only  history  of  previous  violations  at  a 
particular  mine  is  considered  in  assess¬ 
ing  a  civil  penalty;  not  the  history  at 
another  operation  of  the  permittee. 
While  one  change  was  made  in  §  723.12 
to  clarify  the  point,  other  specific 
changes  were  not  made  because  this 
point  is  sufficiently  clear. 

5.  Comments  were  received  that  the 
regulations  should  allow  the  considera¬ 
tion  of  factors  other  than  those  four 
listed  in  §  518  of  the  Act.  This  suggestion 
was  not  accepted  because  it  would  create 
imcertainty  in  results  and  administrative 
difficulty.  It  should  be  noted  that  the  con¬ 
sideration  of  other  factors  may  be  possi¬ 
ble  on  a  case -by -case  basis  when  the 
formula  is  waived  pursuant  to  §  723.15. 

6.  Comments  were  also  received  that 
OSM  should  use  fewer  than  the  four 
statutory  criteria  in  making  the  deter¬ 
mination  to  assess,  and,  in  general, 
should  devise  a  system  to  avoid  assess¬ 
ments  for  minor  violations.  The  point  is 
well  made,  and  the  present  system  will 
achieve  that  goal.  The  use  of  the  four 
statutory  criteria  is  maintained  in  de¬ 
termining  whether  to  assess  because  they 
are  all  relevant  to  the  determination. 

7.  Section  723.12  contains  the  formula 
based  on  assigning  points  to  each  viola¬ 
tion.  One  comment  indicated  confusion 
about  the  threshold  number  of  30  in 
paragraph  (a)  and  its  relation  to  the 
dollar  conversion  table  in  §  723.13.  The 
threshold  number  is  used  to  determine 
whether  a  violation  not  contained  in  a 
cessation  order  will  leswi  to  a  civil  pen¬ 
alty.  If  such  a  violation  is  assigned  27 
points  in  the  formula,  a  penalty  is  not 
assessed.  On  the  other  hand,  a  penalty 
must  be  assessed  for  every  violation  con¬ 
tained  in  a  cessation  order,  even  in  the 
unusual  case  in  which  such  a  violaticm 


is  assigned  less  than  30  points.  It  Is  be¬ 
cause  of  the  latter  possibility  that  the 
PKiint-dollar  conversion  table  goes  below 
30  points. 

8.  Commenters  suggested  that  the 
threshold  number  of  30  in  §  723.12  was 
too  high  and  would  allow  serious  viola¬ 
tions  to  escape  assessment.  The  threshold 
remains  at  30  for  two  reasons.  First, 
many  serious  violations  will  lead  to  cessa¬ 
tion  orders  given  the  broad  statutory 
and  regulatory  definitions  of  “imminent 
danger  to  the  health  or  safety  of  the 
public”  and  “significant,  imminent  en¬ 
vironmental  harm  to  land,  air,  or  wdter 
resources.”  A  penalty  will  be  assessed  for 
such  violations  regardless  of  whether 
they  are  assigned  less  than  30  points  by 
the  formula.  Second,  it  is  estimated  that 
30  will  be  a  workable  threshold  number 
that  will  in  fact  separate  those  violations 
for  which  an  assessment  is  appropriate 
from  those  for  which  it  is  not.  OSM  will 
pay  close  attention  to  the  success  of  this 
threshold  number  in  achieving  this  goal 
with  a  view  to  rapid  change  if  it  does  not 
work  as  intended. 

9.  Comments  were  also  received  that 
the  regulations  should  be  changed  to 
allow  assessments  as  a  matter  of  discre¬ 
tion  for  violations  assigned  less  than  30 
points.  No  change  was  made,  although 
the  Office  has  such  discretion  as  the 
Act  and  the  regulations  stand. 

10.  Section  723.12(b)  provides  a 
method  for  converting  the  history  of  pre¬ 
vious  violations  at  the  particular  mine 
to  points  for  use  in  the  formula.  Com¬ 
ments  were  received  that  OSM  should 
not  coimt  previous  violations  that  were 
being  contested.  That  comment  was  ac¬ 
cepted  because  of  the  potential  unfair¬ 
ness  and  legal  imcertainty  of  doing  so. 
However,  the  period  during  which  the 
violation  was  being  contested  will  not 
count  as  a  part  of  the  1-year  period  be¬ 
fore  the  slate  is  wiped  clean  of  past  vio¬ 
lations.  If  this  were  not  done,  certain  vio¬ 
lations  would  in  effect  never  be  counted 
even  though  they  were  sustained  in  the 
review  process  becaUse  of  the  time  cov¬ 
ered  in  the  review  process. 

11.  A  comment  was  received  that  pre¬ 
vious  violations  should  not  be  counted 
if  they  did  not  lead  to  a  civil  penalty. 
This  comment  was  rejected  because  such 
violations  are  just  as  indicative  as  others 
of  previous  conduct. 

12.  A  comment  was  received  that  OSM 
should  not  weight  previous  violations 
which  resulted  in  a  cessation  order  by 
assigning  the  cessation  order  itself 
5  points  in  addition  to  the  1  point  per 
underlying  violations.  This  comment  was 
not  accepted  because  with  such  weight¬ 
ing,  the  points  assigned  will  more  ac¬ 
curately  reflect  the  actual  facts  and  cir¬ 
cumstances  of  the  permittee’s  history. 
Cessation  orders  that  resulted  from  a 
condition  or  practice  and  not  from  a 
violation  are  not  counted. 

13.  A  comment  was  received  that  OSM 
should  count  violations  resulting  from 
State  inspections.  While  this  has  theoret¬ 
ical  merit,  it  was  rejected  as  too  im¬ 
practical  in  the  initial  program. 

14.  Comments  were  received  that  the 
number  of  points  assigned  to  a  given 
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number  of  violations  should  be  in¬ 
creased  or  decreased.  The  number  of 
violations  that  will  be  encountered  in 
the  interim  period  is  difficult  to  estimate. 
However,  the  present  numbering  system 
for  history  of  previous  violations  should 
prove  to  be  an  effective  measure.  As  in 
other  segments  of  these  regulations. 
OSM  will  monitor  the  civil  penalty  sys¬ 
tem  closely  and  be  alert  to  the  need  for 
adjustment  on  the  basis  of  experience. 

15.  Section  723.12(c)  contains  the  cri¬ 
teria  for  determining  the  seriousness  of 
a  violation  and  assigning  it  points  for 
use  in  the  formula.  There  was  much  con¬ 
fusion  about  the  criteria  as  proposed. 
The  principal  confusion  was  between 
the  violation  itself  and  the  event  against 
which  a  standard  violated  is  designed  to 
protect. 

Section  723.12(c)  divides  seriousness 
into  two  components.  The  first  is  the 
probability  of  the  occurrence,  not  of  the 
violation  of  the  standard  itself  which 
has  already  (Kcurred,  but  of  the  event 
which  the  violated  st^dard  is  designed 
to  prevent.  The  best  way  to  clarify  this 
distinction  is  by  example.  There  is  an 
example  in  the  paragraph  as  adopt^. 
Another  example  is  the  standard  requir¬ 
ing  sedimentation  ponds  of  a  certain  size 
and  construction.  Not  having  such  a  pond 
is  a  violation  of  the  standard.  Discharge 
of  w'ater  from  the  permit  area  carrying 
greater  concentrations  of  sediment  than 
allowed  is  the  event  which  the  pond  re¬ 
quirements  are  designed  to  protect. 

The  second  component  of  seriousness 
is  extent  of  potential  or  actual  damage. 
This  concept  is  designed  to  weigh  the 
scope  of  the  harm  as  if  the  event  had 
occiured  against  which  the  violated 
standard  was  designed  to  prevent.  For 
instance,  failure  of  a  refuse  dam  and 
consequent  flooding  is  the  event  which 
the  standards  dealing  with  the  construc¬ 
tion  of  refuse  dams  are  designed  to  pre¬ 
vent.  Such  a  failure  would  have  impact, 
probably  catastrophic,  far  outside  the 
permit  area.  Thus,  any  violation  of  a 
construction  standard  would  be  assigned 
the  maximum  15  points  under  the  second 
component  of  the  seriousness  test  con¬ 
tained  in  §  712.11(c)  (2) ,  even  though  the 
probabUity  of  such  a  failure  resulting 
from  the  particular  violation  is  insig¬ 
nificant  and.  therefore,  assigned  only  0 
to  5  points  under  §  723.12(c)  (1). 

The  interrelation  of  these  two  compo¬ 
nents  can  be  seen  in  another  example.  If 
the  violation  is  a  failure  to  spread  top¬ 
soil  over  a  relatively  small  area  in  a 
relatively  fiat  terrain  where  the  underly¬ 
ing  strata  is  a  good  growing  medium,  the 
probabUity  of  a  revegation  faUure  and 
erosion  is  insignificant.  Furthermore, 
any  failure  or  erosion  would  be  very 
localized  and  probably  only  effect  land 
within  the  permit  area.  In  such  a  case, 
0  to  5  points  would  be  assigned  for  prob¬ 
ability  of  occurrence  and  0  to  7  points  for 
extent  of  potential  or  actual  damage. 

If  the  area  is  large,  on  a  steep  slope, 
near  the  permit  boundary  and  the  upper¬ 
most  layer  is  a  poor  growing  medium, 
then  revegation  failure  and  erosion  are 
Ukely  and  the  environmental  harm  will 
spread  off  the  permit  area.  In  such  a  case. 
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10  to  15  points  would  be  awarded  for 
probabUity  of  occurrence  and  8  to  15 
points  for  extent  of  potential  or  actual 
damage. 

Comments  were  received  that  the  con¬ 
cepts  explained  above  were  unclear  in  the 
regulations  as  proposed.  Some  changes, 
and  the  above  explanation,  clarify  the 
regulations  further.  One  comment  sug¬ 
gested  that  instead  of  the  approach 
taken,  the  regulations  should  list  certain 
violations  as  per  se  serious.  This  idea 
has  merit  but  was  rejected  as  impractical 
at  this  time.  Some  practices  may  be  seri¬ 
ous  in  one  circiunstance  and  not  another; 
to  label  a  given  practice  as  “serious”  or 
“not  serious”  in  every  instance  is  likely 
to  be  unsatisfactory. 

16.  Section  723.12(d)  provides  criteria 
for  assigning  points  based  on  the  per¬ 
mittee’s  negligence.  Several  comments 
were  received  that  the  definition  of  neg¬ 
ligence  proposed  is  incorrect,  or  at  least 
poorer  than  others  available.  One  defini¬ 
tion  recommended  is  the  definition  con¬ 
tained  in  the  American  Law  Institute’s 
Restatement  of  Torts.  While  the  asser¬ 
tion  that  the  definition  in  the  Restate¬ 
ment  is  superior  has  some  merit  from  an 
academic  viewpoint,  the  proposed  defini¬ 
tion  was  retained  because  it  coincides 
with  a  key  provision  of  the  statutory 
definition  of  “imwarranted  failure  to 
comply.”  Having  two  different  defini¬ 
tions,  one  for  negligence  in  civil  penalty 
assessments  and  the  other  for  the  negU- 
gence  component  of  the  concept  of  “un¬ 
warranted  failure  to  comply,”  would  be 
a  legal  and  administrative  nightmare.  By 
making  the  definitions  coincide  these 
difficulties  are  avoided. 

17.  Comments  were  received  suggest¬ 
ing  that  the  attribution  to  the  permittee 
of  the  actions  of  all  persons  working  on 
the  mine  site  was  improper.  They  were 
rejected.  The  Act,  and  indeed  State  laws, 
makes  the  permittee  liable  for  the  con¬ 
duct  of  the  mining  and  compliance  with 
the  law.  Anyone  working  on  the  mine  is 
there  for  the  benefit  of  or  at  the  suf¬ 
ferance  of  the  permittee.  To  excuse  the 
permittee  from  violations  resulting  from 
activity  of  such  people  would  undermine 
the  permittee’s  motivation  to  exercise  his 
control  to  protect  against  violations. 

18.  Section  723.12(e)  provides  a 
method  for  considering  the  permittees’ 
“demonstrated  good  faith  in  attempting 
to  achieve  rapid  compliance  after  notifi¬ 
cation  of  the  violation.”  Comments  were 
received  that  the  test  for  rapid  compli¬ 
ance  is  too  stringent  and  will  undermine 
the  motivation  to  comply  rapidly.  Be¬ 
cause  abatement  after  a  violation  is 
never  as  desirable  as  prevention  of  the 
violation  in  the  first  place,  credit  for 
rapid  compliance  is  appropriate  only 
where  extraordinary  effort  is  demon¬ 
strated. 

Because  a  period  for  abatement  can 
be  longer  than  the  30  days  given  for  pro¬ 
posing  assessments,  in  a  small  percentage 
of  the  cases  a  complete  analysis  of  the 
permittee’s  good  faith  in  comphance  will 
be  impossible  before  the  proposed  assess¬ 
ment  is  issued.  One  comment  was  re¬ 
ceived  that  OSM  should  assign  points  for 
this  criterion  based  on  the  progress  to- 
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ward  abatement  during  the  first  30  days. 
The  suggestion  would  require  a  visit  to 
the  mine  solely  to  anal3rze  progress  on 
abatement.  This  would  be  wasteful  of 
Important  inspection  resources.  On  bal¬ 
ance,  it  was  decided  not  to  require  a 
second  inspection  solely  for  the  purpose 
of  checking  progress  toward  abatement, 
but  to  allow  recalculation  of  the  assess¬ 
ment  after  abatement  was  completed. 

19.  Section  723.13  provides  a  table  for 
converting  points  from  the  formula  to  a 
dollar  amoimt.  The  table,  as  promul¬ 
gated,  goes  down  to  one  point,  although 
it  is  difficult  to  conceive  of  an  example 
where  a  violation  subject  to  a  penalty  will 
be  assigned  only  one  point.  The  maxi¬ 
mum  number  of  points  which  may  be  as¬ 
signed  a  violation  by  the  formula  is  95. 
All  violations  which  are  assigned  70  or 
more  points  will  result  in  the  maximum 
fine  of  $5,000.00. 

Commenters  suggested  that  the  con¬ 
version  table  would  result  in  unduly  high 
penalties  and  other  commenters  sug¬ 
gested  that  it  would  result  in  unduly  low 
penalties.  In  designing  the  table,  and  in¬ 
deed  all  the  civil  penalty  regulations,  the 
goal  has  been  a  system  that  will  result 
in  penalties  commensurate  with  the  vio¬ 
lation  and  that  will  be  an  effective  deter¬ 
rent  to  future  violations.  This  goal  is  diffi¬ 
cult  to  achieve.  These  regulations  come 
as  close  as  possible  to  this  goal  given  the 
present  imcertainty  about  the  actual  re¬ 
sults  of  enforcement  and  given  the  prac¬ 
tical  constraints  of  a  system  designed  to 
handle  many  violations.  Moreover,  it 
should  be  noted  that  the  formula  and 
point  system  can  be  waived  pursuant  to 
§  723.15  when  justified. 

20.  A  comment  was  received  that  the 
formula  should  take  into  account  the 
size  of  the  operation.  ’This  was  not  done 
because  the  legislative  history  indicates 
Congress  intended  that  size  not  be  con¬ 
sidered. 

21.  Section  723.14  provides  criteria  for 
determining  when  each  day  of  a  continu¬ 
ing  violation  will  be  assessed  separately. 
Comments  were  received  that  to  require 
assessment  of  each  day  of  a  continuing 
violation  is  improper.  ’This  comment  was 
not  accepted  b^ause  it  is  proper  and  de¬ 
sirable  for  the  Secretary  to  announce  in 
regulations  the  criteria  that  will  be  used 
for  exercising  the  enforcement  discretion 
under  the  Act. 

22.  A  comment  was  received  that 
§  723.14(a)  should  be  changed  to  clarify 
whether  the  dally  penalty  begins  after 
the  cessation  order  is  Issued  or  reverts 
back  to  the  date  the  notice  of  violation 
was  given.  A  change  was  made  to  clarify 
the  regulation.  The  daily  penalty  under 
this  paragraph  b^ins  with  the  cessation 
order. 

23.  One  comment  received  expressed 
confusion  over  what  constitutes  a  con¬ 
tinuing  violation.  The  commenter  as¬ 
serted  that  it  could  not  be  the  period  af¬ 
ter  a  notice  of  violation  was  issued  fixing 
a  reasonable  time  for  abatement  because 
it  is  reasonable  for  the  violation  to  (x>n- 
tinue  during  the  abatement  period.  ’That 
assertion  is  rejected.  Although  the  abate¬ 
ment  period  may  be  reasonable,  that  is 
not  an  excuse  or  protection  for  the  viola- 
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tloQ  in  the  first  Instance.  Ihus,  the  rea¬ 
sonable  abatement  period  Is  not  relevant 
to  the  definition  of  a  contlnuhig  viola¬ 
tion.  The  Act  and  the  regulations  provide 
no  definition  of  a  continuing  violation, 
but  It  Is  believed  that  It  Is  every  day  that 
the  Act.  regulations,  or  permit  conditions 
are  violated  regardless  of  whether  it  is 
before  or  after  a  notice  of  violation  or 
cessaticm  order. 

24.  Section  723.15  provides  for  a  waiver 
of  the  formula  and  point  system  by  OSM. 
A  number  of  comments  were  received 
that  the  formula  and  point  system  might 
be  unable  to  treat  every  fact  situation 
satisfactorily  and  that  a  provision  for 
waiving  the  use  of  the  formula  and  point 
system  should  be  adopted.  That  comment 
was  accepted.  The  waiver  provision  may 
be  invoked  by  OSM  on  its  own  initiative 
and  on  motion  received  within  10  days  of 
the  issuance  of  the  notice  or  order.  The 
10  days  is  the  same  period  granted  in 
§  723.16  for  submisison  of  information  by 
the  permittee  to  be  considered  by  OSM  in 
making  the  proposed  assessment.  This  is 
a  relatively  short  period;  but  since  the 
procedural  assessment  must  be  issued 
within  30  days,  it  is  appropriate.  The 
waiver  can  be  invoked  when  toe  Director 
determines  that  doing  so,  and  proposing 
either  a  higher  or  lower  penalty  than 
that  resulting  from  toe  formula  and 
point  system,  would  further  abatement 
of  violations  imder  the  Act. 

25.  Section  723.17  provides  for  infor¬ 
mal  conferences  between  a  permittee 
against  whom  a  penalty  has  been  pro¬ 
posed  and  a  representative  of  toe  OSM 
assessment  oiRce.  The  purpose  is  to  at¬ 
tempt  to  clarify  toe  facts  surrounding 
the  violation  and  reach  agreement  be¬ 
tween  OSM  and  the  permittee  on  the 
proper  amount  of  the  penalty.  Com¬ 
ments  were  received  that  “citizen”  par¬ 
ticipation  should  be  broadened  and 
others  were  received  that  it  should  be 
reduced.  Those  who  wanted  broader  par¬ 
ticipation  suggested  that  people  attend¬ 
ing  toe  conference  be  allowed  to  par¬ 
ticipate,  and  they  called  for  actual  notice 
to  any  person  whose  complaint  led  to  the 
violation  which  is  the  subject  of  the  con¬ 
ference,  to  any  person  who  communi¬ 
cated-  to  OSM  about  the  mine  in  the  pre¬ 
ceding  year,  to  the  State  regulatory  au¬ 
thority,  and  to  the  general  public  by  no¬ 
tice  in  the  newspaper.  Those  favoring 
narrowing  participation  wanted  to  limit 
or  prevent  toe  attendance  of  anyone 
other  than  toe  permittee  and  the  OSM 
representative  and  to  clarify  that  only 
those  latter  two  were  parties  to  any 
agreement  reached  at  the  conference. 

The  comment  that  third  parties  at¬ 
tending  be  allowed  to  participate  has 
been  accepted,  but  toe  suggestion  to  in¬ 
crease  public  notice  has  been  rejected 
because  of  the  administrative  burden. 
The  suggestion  to  narrow  public  par¬ 
ticipation  was  rejected.  The  regulations 
are  .clarified  so  that  only  the  permittee 
and  the  OSM  representative  are  parties 
to  any  agreement  reached. 

The  principal  purpose  of  the  confer¬ 
ence  is  to  discuss  informally  the  facts 
relevant  to  the  proposed  assessment  and 
reach  an  agreement  on  the  proper  assess¬ 


ment  without  a  formal  hearing.  Thus, 
toe  conference  is  neither  a  public  nor 
formal  hearing.  On  toe  other  hand,  res¬ 
idents  near  toe  mine  or  other  interested 
members  of  the  public  may  have  infor¬ 
mation  useful  in  this  process.  Moreover, 
public  confidence  in  the  conference  and 
toe  entire  administration  of  the  Act  will 
not  be  long  maintained  if  critical  inter¬ 
actions  between  the  regulator  and  the 
regulated  are  conducted  behind  closed 
doors. 

OSM  will  monitor  the  effectiveness  of 
conferences  as  a  procedure  for  resolv¬ 
ing  disputes.  If  a^ustments  ai’e  called 
for,  they  will  be  made. 

26.  Comments  were  received  that  the 
conference  officer  should  be  able  to  con¬ 
sider  confidential  information  in  reach¬ 
ing  an  agreement.  That  comment  was 
rejected  for  several  reasons.  First,  confi¬ 
dential  information  is  of  very  limited 
relevance  to  the  issues  of  a  conference. 
Second,  the  administrative  law  judge  or 
a  lawyer  in  the  Solicitor’s  Office  is  better 
trained  to  handle  such  information. 
Third,  public  confidence  in  toe  confer¬ 
ence  procedure  is  maintained  by  this 
rule. 

27.  Section  723.18  sets  out  the  process 
for  seeking  a  formal  hearing  to  contest 
a  proposed  penalty.  Comments  w’ere  re¬ 
ceived  that  payment  of  the  penalty 
should  not  be  a  prerequisite  for  a  hear¬ 
ing.  That  requirement  is  in  the  Act  and 
has  been  retained  in  the  regulations.  It 
is  proper  inasmuch  as  the  money  is  re¬ 
turned  with  interest  if  the  assessment  is 
reduced  or  overturned. 

28.  Comments  were  also  received  that 
the  last  sentence  in  §  723.18(c)  deprived 
a  person  assessed  of  a  full  hearing  under 
the  Administrative  Procedure  Act.  This 
argument  was  rejected.  The  Secretary 
has  the  rulemaking  authority  imder  this 
Act  to  establish  interpretive  rules  both 
for  the  Act  and  for  his  enforcement  dis- 
retion  under  the  Act.  Given  a  proper 
exercise  of  that  authority,  regulations 
can  limit  hearings  to  the  contested  facts 
and  issues  as  this  provision  does. 

29.  Comments  were  received  that 
§  723.19  should  be  changed  to  protect 
confidential  records.  The  suggested 
change  was  not  made  because  toe  section 
only  applied  to  the  assessment  process 
and  not  to  the  formal  hearing.  Since  no 
confidential  material  can  be  considered 
until  toe  hearing,  it  is  unlikely  that 
there  will  be  any  confidential  material  to 
which  protection  could  apply. 

Part  725  and  Part  740 — Reimbursements 

TO  States  and  Grants  for  Program  De¬ 
velopment,  Administration  and  En¬ 
forcement 

1.  One  commenter  noted  that  Part  725, 
Reimbursements  to  States,  failed  to 
clearly  state  what  a  State  must  do  to  be 
eligible  for  reimbursement  and  that  a 
State  was  not  required  to  implement 
Federal  enforcement  and  penalty  proce¬ 
dures  during  the  initial  enforcement 
period. 

To  clarify  the  eligibility  requirements 
for  reimbursements  under  this  part, 
§  725.11  has  been  revised  to  include  a 
cross-reference  both  to  §  710.4(b)  and 


Part  720.  Together,  these  provisions  re¬ 
quire  the  States  to  enforce  the  Federal 
initial  performance  standards  if  they  are 
more  stringent  than  existing  State  per¬ 
formance  standards,  to  incorporate  ap¬ 
propriate  terms  in  permits  issued,  revised 
or  renewed  on  or  after  February  4,  1978, 
and  to  submit  to  OSM  copies  of  certain 
inspection  reports.  During  the  initial 
regulatory  period.  States  are  not  required 
to  comply  with  the  provisions  of  Part  721, 
Federal  Inspection,  Part  722,  Enforce¬ 
ment  Procedures  or  Part  723,  Civil  Pen¬ 
alties. 

2.  One  commenter  stated  that  Pai'ts 
725  and  740  should  be  used  as  a  mechan¬ 
ism  to  encourage  States  to  promulgate 
performance  standards  which  are  more 
stringent  than  the  Federal  performance 
standards. 

This  comment  has  been  rejected  as 
beyond  the  statutory  purposes  of  the 
grant  programs.  Part  720  makes  it  clear 
that  States  may  adopt  and  enforce  per¬ 
formance  standards  more  stringent  than 
the  initial  Federal  standards  and  Part 
718  provides  for  Federal  adoption  of 
more  stringent  State  standards. 

3.  One  commenter  stated  that  the 
grants  should  provide  the  basis  for  in¬ 
creasing  State  salary  levels.  This  com¬ 
ment  was  rejected.  Responsibility  for 
establisliing  levels  of  pay  for  State  em¬ 
ployees  rests  vith  the  States. 

4.  One  commenter  stated  that  cover¬ 
ing  100  percent  of  the  incremental  costs 
of  enforcing  the  initial  regulatory  pro¬ 
gram  under  Part  725  rewarded  States 
which  had  not  previously  made  a  strong 
effort  to  regulate  surface  mining.  Part 
725,  in  this  respect,  was  not  changed. 
The  Act  does  not  authorize  this  Depart¬ 
ment  to  make  value  judgements  of  past 
enforcement  efforts.  Rather,  it  looks  to 
strong  State  programs  in  the  future  and 
authorizes  grants  as  a  tool  for  construc¬ 
ting  such  programs. 

5.  Three  commenters  suggested  that 
Parts  725  and  740  should  provide  for  the 
transfer  of  money  to  counties,  local  units 
of  government  and  regional  councils  for 
their  use  in  implementing  the  Act.  These 
comments  were  rejected.  Grants  under 
§  502(e)  (4)  and  §  705  of  the  Act  are  in 
support  of  State  regulatory  activities. 
Local  units  of  government,  while  assign¬ 
ed  a  consultative  role  in  a  number  of 
procedures  under  the  Act,  perform  no 
regulatory  function  under  the  Act  during 
either  the  initial  or  permanent  regula¬ 
tory  programs.  States  may,  if  they  wish, 
contract  with  local  governments  for  the 
performance  of  specific  activities. 

6.  Twelve  commenters  suggested  that  a 
specific  time  limit  be  set  for  acting  upon 
grant  applications.  The  time  suggested 
most  frequently  was  30  days.  The  com¬ 
ments  were  accepted  in  part  and  §725.15 
and  I  740.18  were  changed  to  require  the 
Regional  Director  to  act  on  grant  ap¬ 
plications  within  30  days  or  as  soon 
thereafter  as  possible.  While  a  prompt 
response  is  desirable,  circumstances  be¬ 
yond  the  control  of  the  Office  may  neces¬ 
sitate  flexibility  in  the  application  review 
period. 

7.  Several  comments  related  to  the 
need  to  include  “supporting  costs”  and 
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equipment  costs  in  reimbursement 
grants.  These  comments  were  accepted. 
The  term  “supporting  costs”  was  added 
to  §  725.12(g)  and  a  new  (h)  was  added 
to  authorize  purchase  of  major  pieces  of 
equipment,  excluding  aircraft,  under  one 
grant.  The  proposed  regulations  had  re¬ 
quired  that  the  cost  of  major  pieces  of 
equipment  be  amortized  over  consecutive 
grants  equivalent  to  the  life  expectancy 
of  the  equipment.  Aircraft  purchases  are 
not  included  in  the  new  provision  be¬ 
cause  they  require  more  advance  budget 
planning  than  will  be  possible  in  the 
initial  program.  Part  740  similarly  was 
revised  and  aircraft  was  included  as  an 
item  of  equipment  which  can  be  pur¬ 
chased  after  a  State  program  is  approved. 

8.  A  few  commenters  noted  that  a 
State  should  be  allowed  to  take  corrective 
action  before  its  grant  is  reduced  or  ter¬ 
minated.  These  comments  were  accepted 
and  §  725.18  was  changed  accordingly. 

9.  One  commenter  stated  that  grounds 
for  terminating  a  reimbursement  grant 
should  include  failure  to  comply  with  the 
non-discrimination  provisions  applicable 
to  Federal  grantees.  This  comment  was 
accepted  and  appropriate  non-discrimi¬ 
nation  provisions,  already  included  in 
Part  740,  were  added  to  §  725.18. 

10.  One  commenter  stated  that  the 
audit  provisions  were  inconsistent  with 
those  listed  in  Federal  Management  Cir¬ 
cular  74-4.  The  comment  was  accepted 
and  appropriate  changes  in  audit  pro¬ 
visions  were  made. 

11.  One  commenter  suggested  that  the 
grant  coverage  provisions  of  §  725.12  and 
§  740.14(b)  be  expanded  to  include  base 
maps.  This  comment  was  rejected,  as 
base  maps  already  are  covered  as  part 
of  the  inspection  process. 

12.  One  commenter  suggested  that 
5  725.24(a),  pertaining  to  retention  of 
records,  require  retention  of  maps.  This 
suggestion  was  adopted. 

13.  One  commenter  suggested  that 
States  be  allowed  80  percent  Federal 
funding  for  both  program  development 
grants  and  first  year  administration  and 
enforcement  grants,  perhaps  by  defer¬ 
ring  payments  for  program  development 
grants  until  th^  administration  and  en¬ 
forcement  phase  was  started.  This  com¬ 
ment  was  rejected.  Section  705  of  the  Act 
provides  for  grants  of  up  to  80  percent 
of  the  total  costs  incurred  during  the  first 
year.  During  the  first  year  it  would  be 
impossible  to  fund  both  program  devel¬ 
opment  and  program  administration 
grants  at  the  same  percentage  rate,  be¬ 
cause  the  time  periods  for  the  two  grants 
will  not  run  concurrently.  A  program  de¬ 
velopment  grant  might  run  for  less  than 
one  year,  in  which  case  an  administra¬ 
tion  and  enforcement  grants  for  80  per¬ 
cent  would  be  provided  for  the  remainder 
of  the  year.  Alternatively,  a  State  may 
elect  to  forego  the  program  development 
grant,  thus  becoming  eligible  for  funding 
for  an  entire  year  of  an  80  percent  ad¬ 
ministration  and  enforcement  grant. 

14.  One  commenter  suggested  that  all 
activities  conducted  pursuat  to  a  State 
law  should  be  eligible  for  assistance  when 
conducted  as  part  of  an  approved  State 
regulatory  program.  The  Department 


agrees  that  activities  in  addition  to  those 
required  by  the  Federal  '-iv/  may  be  in¬ 
cluded  in  a  State  regulatory  program.  To 
the  extent  that  they  are  include.'.,  they 
will  bo  eligible  for  grant  assistance.  No 
change  in  the  regula'  ms  is  required  for 
this  purpose. 

15.  Two  commenters  suggested  that  tl.e 
regulations  include  specific  dates  when 
grant  funds  would  be  available  to  tl.e 
States.  V/hile  the  comment  has  some 
merit,  it  was  rejected  becav.se  of  inherent 
uncertainties  in  the  Federal  budgeting 
and  appropriations  p  es.  "n  most 
years,  however,  OSM  will  know  how 
much  money  is  available  Jor  grants  by 
October  1. 

16.  One  commenter  suggested  that  a 
State  be  allowed  to  allocate  grant  funds 
and  responsibilities  to  State  agencies 
other  than  the  one  designated  by  the 
Governor  to  apply  for,  receive,  and  ad¬ 
minister  grant  funds.  This  comment  was 
rejected  as  unnecessary.  Parts  725  and 
740  already  permit  transfer  of  grant 
funds  to  other  State  agencies.  However, 
the  designated  agency  remains  respon¬ 
sible  for  all  grant  funds. 

17.  The  Department  revised  §  725.13, 
Amount  of  grants,  to  reflect  the  possi¬ 
bility  that  appropriated  funds  may  be 
insufifleient  to  reimburse  each  State  for 
100  percent  of  its  incremental  enforce¬ 
ment  costs  during  the  initial  regulatory 
program.  In  that  event,  available  funds 
will  be  allocated  proportionately,  i.e., 
each  State  would  receive  the  same  per¬ 
centage  of  its  budget,  except  where  pro¬ 
portional  allocation  would  not  serve  the 
best  interests  of  the  program.  The  revised 
language  provides  for  such  flexibility. 
Similarly,  §  740.13(b)(4)  has  been 
changed  to  eliminate  mandatory  pro¬ 
portional  allocation  and  to  substitute  a 
flexible  reallocation  process. 

Part  795 — Small  Operator  Assistance 
Program 

The  regulations  in  Part  795  establish 
procedures  for  providing  assistance  to 
eligible  small  operators  to  obtain  data 
which  will  be  required  for  permit  appli¬ 
cations  under  permanent  program  regu¬ 
lations.  The  procedures  are  published  at 
this  time  since  it  is  assumed  that  assist¬ 
ance  must  start,  in  some  cases,  a  full 
year  before  the  permit  application  is 
filed.  Under  the  regulations,  assistance 
may  be  started  up  to  6  months  before  the 
State  submits  a  proposed  regulatory  pro¬ 
gram  for  the  Secretary  to  approve.  Com¬ 
ments  on  the  proposed  regulations  were 
received  from  26  commenters  and  are 
discussed  below. 

1.  Several  commenters  noted  the  heavy 
application  burdens  on  small  operators 
and  suggested  that  the  Small  Operator 
Assistance  Program  be  broadened  to  pro¬ 
vide  aid  to  operators  for  purposes  other 
than  hydrology  and  core  sample  analyses. 
This  suggestion  has  been  rejected  be¬ 
cause  §  507  of  the  Act  limits  assistance 
to  the  cost  of  the  preparation  of  the  de¬ 
termination  of  the  probable  hydrologic 
consequences  and  statement  of  the  re¬ 
sults  of  test  borings  or  core  samplings. 
However,  every  effort  has  been  made  to 
provide  the  maximum  allowable  assist¬ 


ance  consistent  with  the  availability  of 
funds.  Thus,  the  operator  eligibility  has 
been  defined  to  prevent  unwarranted  ex- 
pendltm-e  of  funds.  In  order  to  minimize 
the  burden  on  applicants,  the  Office  has 
assumed  as  much  of  the  administrative 
workload  as  possible. 

2.  Several  commenters  felt  that  the 
States  should  have  the  option  of  includ¬ 
ing  the  Small  Operator  Assistance  Pro¬ 
gram  within  the  State’s  approved  regu¬ 
latory  program.  Further,  they  felt  that 
under  §  795.11(a)  the  requirement  for 
the  State  to  notify  the  Office  6  months  in 
advance  of  its  intent  to  submit  its  regu¬ 
latory  program  should  be  deleted.  These 
views  were  not  accepted.  Section  507(c) 
of  the  Act  is  cast  in  mandatory  terms 
that  require  the  regulatory  authority  to 
designate  qualified  laboratories  and  to 
assume  the  costs  of  the  services.  These 
regulations  are  consistent  with  the  rule- 
making  authority  in  5  201(c)(2)  of  the 
Act.  The  6-month  prior  notice  require¬ 
ment  is  necessary  to  allow  enough  time 
for  the  Small  Operator  Assistance  Pro¬ 
gram  to  proceed  in  an  orderly  way  with¬ 
out  causing  delays  and  hardship  to  the 
small  operators. 

3.  One  commenter  objected  to  the  pro¬ 
posed  method  of  taking  production  of 
operations  controlled  by  the  applicant  or 
by  the  person  who  controls  the  applicant 
and  attributing  such  production  to  the 
applicant.  The  regulations  in  §  795.13 
have  been  revised  to  bring  the  section 
into  conformity  with  the  small  operator 
exemption  provisions  of  §  710.12.  The 
concept  of  attributing  production  from 
other  operations  based  on  the  identity  of 
the  controlling  person  has  been  retained 
in  order  to  reduce  the  potential  of  grant¬ 
ing  assistance  to  unqualified  operators. 

4.  One  commenter  suggested  that 
§  795.14(e)  (1)  be  clarified  to  specify  the 
area  of  natural  drainage  that  must  be 
shown  on  the  map.  This  suggestion  has 
not  been  accepted.  Since  geological  con¬ 
ditions  vary  greatly  from  region  to  re¬ 
gion,  the  State  regulatory  authority 
should  be  allowed  to  make  specific  deter¬ 
minations  as  to  the  sufficiency  of  drain¬ 
age  detail  on  a  case-by-case  basis. 

5.  One  commenter  argued  that  infor¬ 
mation  required  from  an  applicant  for 
small  operator  assistance  unduly  dupli¬ 
cated  that  required  for  small  operator 
exemptions  by  §  710.12.  Although  it  is 
recognized  that  some  duplication  exists, 
it  is  believed  necessary  to  adequately 
administer  the  two  programs,  one  of 
which  lasts  for  15  years  and  the  other 
of  which  expires  on  January  1,  1979.  The 
procedure  chosen  eliminates  the  need  to 
cross-reference  two  programs  that  may 
be  administered  by  different  regulatory 
authorities. 

6.  One  commenter  recommended  that 
a  imiform  scheme  be  adopted  to  award 
contracts  among  qualified  laboratories 
and  to  pay  them  for  their  services.  This 
suggestion  was  rejected.  Divergent  State 
and  Federal  procedures  for  securing  and 
paying  for  services  suggest  that  the  im¬ 
position  of  any  one  scheme  is  inappro¬ 
priate.  It  is  contemplated  that  all  exist¬ 
ing  legal  methods  to  secure  services 
could  be  used. 
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7.  Two  commenters  felt  that  the  data 
requirements  of  f  795.16  should  be  more 
specific.  Another  commetner  fdt  that 
logs  should  only  be  required  on  seams 
with  proven  acid  production  potentiaL 
These  comments  were  not  accepted.  Sec¬ 
tions  507(b) (11)  and  507(b) (15)  of  the 
Act  require  the  regulatory  authority  to 
make  an  assessment  of  the  probable 
cumulative  impacts  of  all  anticipated 
mining  in  the  area,  provide  hydrologic 
information  on  the  general  area  prior  to 
mining,  and  determine  whether  it  is  nec¬ 
essary  to  require  a  statement  of  the  re¬ 
sult  of  test  borings  or  core  samplings. 
As  a  result,  the  regulatory  authority 
must  continually  determine  the  adequacy 
ot  its  data  base.  The  regulatory  authority 
needs  flexibility  to  determine  what  addi¬ 
tional  data  should  be  required  from  pro¬ 
posed  permit  areas.  Section  507(b)  (15) 
requires  logs  be  made  on  all  drill  holes 
and  not  just  drilling  logs  from  acid  pro¬ 
ducing  seams. 

8.  Another  commenter  suggested  that 
a  small  laboratory  performing  a  specific 
service  should  not  be  disqualified  because 
it  does  not  have  the  same  financial  capa¬ 
bility  and  business  organization  as  a  . 
large  laboratory  performing  a  variety  of 
services.  The  laboratory  qualifications 
are  designed  to  be  fiexible  to  allow  the 
regulatory  authority  latitude  in  deter¬ 
mining  what  services  a  laboratory  is 
capable  of  performing  in  an  acceptable 
way.  A  minor  word  change  was  made  in 

§  795.17(b)  (1)  (V)  to  refiect  that  the  fi¬ 
nancial  capability  will  be  related  to  the 
work  required. 

9.  A  commenter  felt  that  the  regula¬ 
tions  req  Jred  all  laboratories  to  meet  a 
single  set  of  criteria,  implying  that  each 
laboratory  must  be  capable  of  perform¬ 
ing  all  types  of  testing.  It  is  intended 
that  the  provisions  in  §  795.17(b)  (1)  (vii) 
are  basic  qualifications.  It  is  expected 
that  some  laboratories  will  only  be  qual¬ 
ified  to  perform  some  work  under  the 
Small  Operator  Assistance  Program. 

10.  One  commenter  argued  that  there 
was  no  authority  in  the  Act  to  prohibit 
the  use  of  funds  for  actual  costs  of  the 
test  boring  or  core  sampling.  The  same 
commenter  also  argued  that  under 
§  795.18(b)  no  applicant  could  evaluate 
its  chance  of  being  approved  or  rejected 
for  assistance.  The  management  scheme 
for  the  Small  Operator  Assistance  Pro¬ 
gram  must  be  devised  so  as  to  equitably 
divide  available  money  among  eligible 
applicants.  Actual  costs  of  test  boring  or 
core  sampling  are  high,  and  payment  of 
these  costs  would  very  soon  deplete  the 
available  funds  for  any  year.  Ibe  deci¬ 
sion  not  to  cover  these  costs  was  based 
on  §  507(c)  of  the  Act  which  focuses  on 
the  result  of  test  borings  or  core  sam¬ 
plings.  and  does  not  authorize  payment 
of  ac^al  drilling.  Section  795.18(b)  of 
the  regulations  is  intended  to  allow  the 
regulatory  authority  flexibility  in  devel¬ 
oping  its  own  formula  for  the  equitable 
distribution  of  funds. 

11.  Commenters  suggested  that  the  op¬ 
erator  should  be  liable  for  repayment  if 
he  fails  to  mine  coal  after  obtaining  a 
permit  or  if  he  mines  more  than  100.000 


tons  during  any  year.  These  recommen¬ 
dations  were  accepted  and  language  was 
Inserted  to  reflect  the  operator’s  respon¬ 
sibility.  The  Program  is  intended  to  as¬ 
sist  qualified  small  operators  in  the  per¬ 
mit  application  process.  If  the  operator’s 
permit  is  rejected  after  the  assistance  is 
provided,  and  he  has  acted  in  good  faith, 
the  regulatory  authority  may  still  waive 
reimbursement  as  provided  imder  §  795.- 
19(b). 

12.  Section  795.15  has  been  revised  to 
permit  the  regulatory  authority  to  with¬ 
hold  assistance  in  those  cases  where  it  is 
obvious  that  a  permit  w'ill  not  be  issued. 
For  example,  under  this  section  the  regu¬ 
latory  authority  may  refuse  to  grant  as¬ 
sistance  where  the  land  has  been  de¬ 
clared  unsuitable  for  mining.  ’The  section 
Is  further  revised  to  emphasize  that  the 
grant  of  assistance  will  not  prejudice  any 
future  decision  by  the  regulatory  author¬ 
ity. 

13.  Section  795.16  is  clarified  so  that 
data  collection  and  analysis  may  pro¬ 
ceed  concurrently  with  the  development 
of  mining  and  reclamation  plans  by  the 
operator. 

Part  830 — ^Protection  of  Employees 

1.  One  commenter  argued  that  since 
§§  501  and  502  of  the  Act  do  not  include 
an  employee  protection  provision.  Part 
830  should  not  be  included^in  the  interim 
program.  ’The  protection  provided  em¬ 
ployees  by  Part  830  is  necessary  once  any 
enforcement  of  the  Act  begins.  Section 
703  of  the  Act  establishes  employee  pro¬ 
tection  rights  concurrent  with  the  effec¬ 
tive  dates  of  the  Act  and  regulations. 

2.  One  commenter  argued  that  the 
scope  of  employee  protection  under  the 
proposed  rules  should  be  broadened  to 
that  afforded  under  the  Coal  Mine  Health 
and  Safety  Act  of  1969.  Further,  the 
commenter  argued  that  the  legislative 
history  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977  should  provide  guid¬ 
ance  as  to  the  proper  scope  of  employee 
protection  in  the  final  rules.  To  the  ex- 
t«it  consistent  with  the  Act,  the  protec¬ 
tion  afforded  employees  by  these  regu¬ 
lations  is  to  be  broadly  interpreted  to 
ensure  that  employees  are  not  inhibited 
from  contributing  to  the  enforcement  of 
the  Act  in  any  way. 

3.  One  commenter  suggested  that  po¬ 
tential  forms  of  employee  discrimination 
should  be  listed  to  the  extent  possible  to 
prevent  future  litigation  over  the  scope 
of  the  rights  protected.  To  avoid  litiga¬ 
tion  and  to  clarify  the  rights  protected, 
§  830.1(a)  has  been  revised  to  include 
some  specific  forms  of  employee  discrim¬ 
ination. 

4.  One  commenter  argued  that  the 
specified  protected  activities  of  f  830.11 
exceed  Uie  authority  of  §  703  of  the  Act. 
Where  potential  problems  of  misinter¬ 
pretation  of  the  regulations  existed,  the 
provisions  were  revised  to  conform  to 
§  703  of  the  Act.  Further,  minor  changes 
were  made  in  several  provisions  of  §  830.- 
11  to  increase  clarity. 

5.  Another  reviewer  suggested  that  em¬ 
ployers  be  required  to  provide  notice  to 
employees  of  the  provisions  of  §  830.  This 
suggestiim  has  been  accepted  to  ensure 


employee  knowledge  of  the  protection 
standards. 

6.  One  commenter  suggested  the  addi¬ 
tion  of  several  other  acUvities  to  the  pro¬ 
visions  of  §  830.11.  The  commenter  sug¬ 
gested  that  employees  should  be  pro¬ 
tected  for  “refusing  to  comply  with  or¬ 
ders  by  the  employer  or  his  agent  believed 
in  good  faith  to  be  violative  of  the  Act, 
regulations  w  permit  conditions  or  to  en¬ 
danger  public  health  or  safety  or  land, 
air,  or  water  resources.”  Although  the 
language  is  not  adopted  in  tHa  final  reg¬ 
ulations,  it  is  expected  that  the  scope  of 
Effotection  provided  for  such  acts  is  to  be 
determined  on  a  case-by-case  basis.  Fur¬ 
ther,  it  was  suggested  that  the  regula¬ 
tions  require  a  finding  of  discrimination 

*  whenever  protected  activity  is  in 
any  manner  or  degree  a  contributing  fac¬ 
tor  to  retaliatory  ccmduct."  Again,  such 
determinations  are  more  appropriately 
made  on  a  case-by-case  basis  rather  than 
broadly  in  the  regulations.  Finally,  the 
commenter  suggested  that  statements 
and  testimony  made,  or  about  to  be 
made,  in  any  judicial  proceeding  under 
the  Act  should  be  protected.  ’This  sug¬ 
gestion  has  been  accepted  to  clarify  the 
intent  of  the  regulations. 

7.  One  commenter  suggested  that  the 
definition  of  an  application  for  review 
should  be  revised  to  require  a  statement 
of  “•  *  •  the  reason  why  the  person  be¬ 
lieves  he  has  been  discriminate  against 
and  the  facts  surrounding  the  alleged 
discrimination  in  sufficient  detail  to  per¬ 
mit  the  employer  to  file  a  response.”  Al¬ 
though  the  section  has  been  modified  to 
require  a  background  statement  of  facts 
relating  to  the  alleged  discrimination,  the 
suggestion  that  the  statement  be  “sufiB- 
ciently  detailed”  has  been  rejected  be¬ 
cause  of  the  potential  confusion  arising 
from  such  a  standard. 

8.  Two  commenters  suggested  that 
§  830.12(c)  should  be  modified  to  permit 
the  filing  of  an  application  for  review 
after  30  days  upon  a  showing  of  good 
cause.  The  proposed  language  has  been 
retained  to  conform  to  S  703  of  the  Act. 
However,  it  is  recognized  that  in  unique 
situations  it  may  be  appropriate  to  allow 
filing  of  the  application  after  the  30-day 
period. 

9.  One  commenter  argued  that  the 
time  periods  proposed  by  !  830.13  for  the 
application  review  process  were  unrea¬ 
sonably  long.  ’The  periods  were  reduced 
as  much  as  possible  cemsistent  with  the 
need  for  a  ctanplete  and  thorough  in¬ 
vestigation  and  review  procedure. 

10.  One  commenter  suggested  that  the 
alleged  discriminating  person  should  be 
required  to  file  a  response  to  the  applica- 
tiMi  for  review.  This  suggestion  has  not 
been  accepted  since  such  a  requirement 
would  unnecessarily  formalize  the  pro¬ 
cedure  before  the  informal  conference. 
However,  it  is  expected  that  in  many 
cases  a  response  will  be  made  within  10 
days  of  noUficatiem. 

11.  One  commenter  suggested  that  the 
informal  conference  be  held  before  the 
factual  investigation  is  completed.  This 
suggestion  was  not  accepted.  To  provide 
a  factual  framework  to  ensure  that  the 
conference  is  productive,  it  is  necessary 
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that  the  Investigation  be  conducted  be¬ 
fore  the  conference  occurs. 

12.  A  commenter  suggested  that  §  830.- 
13(d)  should  be  revised  to  require  the 
Office  to  prepare  a  summary  of  the  in¬ 
formal  conference.  This  suggestion  has 
been  adopted  to  ensure  a  full  administra¬ 
tive  record  of  the  proceedings. 

13.  One  commenter  suggested  that 
§  830.14(a)  should  be  modifled  to  pro¬ 
vide  a  standard  for  the  Director’s  de¬ 
termination  of  whether  or  not  to  repre¬ 
sent  the  applicant  before  the  Office  of 
Hearings  and  Appeals.  Further,  the  com¬ 
menter  recommended  that  if  tiie  stand¬ 
ard  were  met,  the  Director  should  be  re¬ 
quired  to  represent  the  applicant.  These 
comments  have  been  accepted  and 
§  830.14(a)  has  been  revised  according¬ 
ly. 

14.  One  commenter  noted  that  the  pro¬ 
posed  regulations  required  the  filing  of 
an  application  for  review  and  a  formal 
complaint.  The  commenter  suggested 
that  the  procedure  was  unnecessarily 
burdensome  and  should  be  revised.  Ac¬ 
cordingly,  the  final  regulations  have 
been  modified  to  require  only  a  single 
filing. 

15.  One  commenter  requested  a  provi¬ 
sion  which  would  clarify  that  an  appli¬ 
cant  for  review  could  still  obtain  a  formal 
hearing  with  his  own  counsel  regardless 
of  the  Director’s  determination  under 
§  830.14(a).  This  specific  language  was 
not  adopted  because  the  regulations  as 
written  give  the  applicant  such  a  right. 

16.  One  commenter  suggested  that  the 
final  regulations  require  an  initial  de¬ 
cision  on  the  application  within  45  days 
of  the  close  of  the  formal  hearing.  While 
this  change  was  not  adopted,  it  is  expect¬ 
ed  that  decisions  will  be  made  as  quickly 
as  possible  consistent  with  the  demands 
on  the  Office  of  Hearings  and  Appeals. 

17.  A  commenter  recommended  that 
the  final  regulations  specify  possible 
remedies  for  violation  of  this  part.  The 
language  adopted  in  §  830.15  conforms 
with  that  of  §  703  of  the  Act.  However,  it 
is  recognized  that  the  Secretary  may 
take  broad  affirmative  action  to  remedy 
adequately  violations  of  this  part. 

18.  One  commenter  suggested  that 
temporary  relief  should  be  granted  ap¬ 
plicants  for  review  if  their  claims  were 
not  found  “frivolous”.  It  is  recognized 
that  temporary  relief  may  be  required  to 
prevent  undue  hardship  to  the  applicant 
in  many  cases.  Therefore,  §  830.15  has 
been  revised  to  permit  the  Secretary  or 
the  applicant  to  seek  temporary  relief 
after  10  days  from  the  filing  of  the  ap¬ 
plication  for  review.  However,  the  proper 
standard  for  the  granting  of  an  order  for 
temporary  relief  will  appear  in  the  Office 
of  Hearings  and  Appeals  procedural  reg¬ 
ulations  which  will  soon  be  proposed  and 
subject  to  public  comment  before 
promulgation. 

Information  Collection  Provisions 

A  number  of  these  regulations  require 
the  States  or  permittees  to  collect,  sub¬ 
mit,  or  retain  certain  information.  By 
publication  of  these  final  regulations, 
this  Department  has  determined  that 
such  information  is  necessary  to  the  per¬ 


formance  of  its  responsibilities  under  the 
Act  and  must  be  collected,  submitted  or 
retained.  Accordingly,  these  require¬ 
ments,  included  in  regulation  sections 
710.4(b),  710.11(d)  (2)  (ii),  710.12(e). 

715.11(c),  715.13(d),  715.17(b),  (j)  (3) 
and  (5),  715.18(b)  (2)  and  (6),  715.19 

(b),  (c),  (d),  and  (e)(4),  716.7  (c),  (d), 
and  (e),  717.17(b),  717.18(b)  (2)  and 

(6).  718.1(b),  720.13,  725.15,  725.23(a), 
725.24,  740.13  (a)  and  (b),  740.16(e), 
740.18,  740.26,  740.27,  795.11  (a)  and  (b), 
795.12  (a)  and  (b),  795.14,  795.16,  and 
795.17  (a)  (3)  and  (b) ,  are  adopted,  sub¬ 
ject  only  to  review  by  the  General  Ac¬ 
counting  Office,  pursuant  to  44  U.S.C. 
3512,  to  assure  that  a  minimum  burden 
is  imposed  up>on  States  or  permittees  in 
the  manner  in  which  such  information  is 
proposed  to  be  obtained.  These  specific 
regulatory  provisions  will  be  effective 
January  29,  1978  or  on  the  date  of  GAO 
clearance,  whichever  is  earlier. 

Drafting  Information 

Principal  authors  of  these  regulations 
include  the  following:  Parts  700  and  710: 
Michael  Bradley  and  Edward  Clair; 
Parts  715,  716,  717,  and  718:  George 
Davis,  John  Hardaway,  and  Jack  Mar¬ 
tin;  Parts  720,  721,  722,  and  723:  Rich¬ 
ard  Hall  and  Marcus  McGraw;  Parts  725 
and  740:  Carl  Close;  Part  795:  Donald 
Willen;  and  Part  830:  Jesse  Jackson.  All 
regulations  were  developed  and  written 
by  the  Office  of  Surface  Mining  Task 
Force,  Department  of  the  Interior,  under 
the  general  supervision  of  Paul  Reeves. 

Dated:  December  2,  1977. 

Leo  M.  Krulitz, 
Solicitor  of  the  Interior. 

-  30  CFR  Chapter  VH  is  amended  by 
adding  new  Parts  700,  710,  715,  716,  717, 
718,  720,  721,  722,  723,  725,  740,  795,  and 
830,  reading  as  follows: 

PART  700— GENERAL 

Sec. 

700.1  Scope. 

700.2  Objectives. 

700.3  Authority. 

700.4  Responsibility. 

700.5  Dehnltions. 

700.11  Applicability. 

700.12  Petitions  to  initiate  rulemaking. 

700.13  Prior  notice  of  citizens  suits. 

700.14  Requests  for  records. 

700.15  Computation  of  time. 

Authority:  Sec.  201  and  501,  Pub.  L.  95- 
87,  91  Stat.  445  (30  U.S.C.  1201) . 

§  700.1  Scope. 

(a)  This  chapter  sets  forth  the  rules 
and  procedures  through  which  the  Sec¬ 
retary  of  the  Interior  will  implement  the 
Surface  Mining  Control  and  Reclama¬ 
tion  Act  of  1977  (Pub.  L.  95-87) .  The  Act 
requires  the  Secretary  to  establish  pro¬ 
cedures  for  development  and  approval  of 
programs  for  the  regulation  of  surface 
coal  mining  and  surface  effects  of  un¬ 
derground  coal  mining  in  each  State.  The 
Act  also  requires  the  Secretary  to  estab¬ 
lish  an  initial  regulatory  program  which 
applies  limited  environmental  perform¬ 
ance  standards  to  State,  Federal,  Indian 
and  private  lands  until  the  implementa¬ 
tion  of  a  permanent  regulatory  program. 


(b)  Regulations  authorized  under  the 
Act  and  contained  in  this  chapter  in¬ 
clude  but  are  not  limited  to— 

(1)  Environmental  performance 
standards  for  surface  coal  mining  and 
reclamation  operations  during  the  ini¬ 
tial  and  permanent  regulatory  programs; 

(2)  Inspection  and  enforcement  pro¬ 
cedures  during  the  initial  and  permanent 
regulatory  programs,  including  the  as¬ 
sessment  of  civU  penalties; 

(3)  Assistance  to  small  operators  in 
meeting  permit  application  requirements 
of  the  permanent  regulatory  programs; 

(4)  Requirements  and  approval  pro¬ 
cedures  for  State  programs; 

(5)  Requirements  for  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands; 

(6)  Procedures  for  State  and  Federal 
designation  of  areas  unsuitable  for  sur¬ 
face  coal  mining  operations  and  lands 
unsuitable  for  non-coal  mining; 

(7)  Conflict  of  interest  standards  for 
State  and  Federal  employees;. 

(8)  Requirements  and  procedures  for 
approval  of  State  mining  permits  dur¬ 
ing  the  permanent  regulatory  program; 

(9)  Requirements  for  posting,  release 
and  forfeiture  of  performance  bonds; 

(10)  Standards  prohibiting  discrimi¬ 
nation  against  employees  for  reporting 
violations  of  the  Act  and  regulations; 

(11)  Procedures  for  administering  the 
Abandoned  Mine  Reclamation  Fund,  in¬ 
cluding  approval  of  State  plans  and 
programs,  procedures  for  implementing 
Federal  programs;  and 

(12)  Procedures  for  grants  for  State 
mining  and  mineral  research  institutes. 

§  700.2  Objcclives. 

The  objectives  of  the  regulations  are 
to — 

(a)  Establish  a  nationwide  regulatory 
program  to  protect  society  and  the  en¬ 
vironment  from  adverse  effects  of  sur¬ 
face  coal  mining  and  surface  impacts  of 
underground  coal  mining. 

(b)  Establish  environmental,  enforce¬ 
ment  and  administrative  standards  for 
regulatory  programs; 

(c)  Create  a  program  for  the  reclama¬ 
tion  of  previously  mined  and  inade¬ 
quately  reclaimed  lands;  and 

(d)  Establish  procedures  for  public  re¬ 
view  of  the  administrative  and  enforce¬ 
ment  programs  through  access  to  data, 
hearings,  inspections,  and  standing  to  sue 
for  damages  for  non-compliance  with  the 
Act. 

§  700. .3  Authority. 

(a)  The  Secretary  is  authorized  to  ad¬ 
minister  the  programs  required  by  the 
Act,  except — 

(1)  Provisions  of  the  Act  authorizing 
the  Secretary  of  Agriculture  to  estab¬ 
lish  programs  for  the  reclamation  of 
rural  lands,  identification  of  prime  agri¬ 
cultural  lands  and  other  responsibilities 
described  in  the  Act.  Regulations  pro¬ 
mulgated  by  the  Secretary  of  Agricul¬ 
ture  are  in  Title  7  of  the  Code  of  Fed¬ 
eral  Regulations. 

(2)  Other  provisions  of  the  Act  for 
which  responsibility  is  specifically  as¬ 
signed  to  other  Federal  agencies  Includ- 
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ing  the  Environmental  Protection 
Agency.  Corps  of  Engineers,  Council  on 
Environmental  Quality  and  the  Energy 
Research  and  Development  Administra¬ 
tion. 

(3)  Authority  retained  by  the  States 
to  enforce  State  laws  or  regulations 
w'hich  are  not  inconsistent  with  the  Act 
or  these  regulations. 

§  700.4  R«'spon^ibiIili^'s  under  llie  .\ft. 

(a)  The  Director  of  the  Office  of  Sur¬ 
face  Mining  Reclamation  and  Enforce¬ 
ment,  under  the  general  direction  of  the 
Assistant  Secretary,  Energy  and  Min¬ 
erals,  is  responsible  for  exercising  the 
authority  of  the  Secretary  except  for — 

(1)  Initial  approval  or  disapproval  of 
State  regulatory  programs  under  Section 
603  of  the  Act;  and 

(2)  Designation  of  Federal  lands  as 
unsuitable  for  mining  imder  Sections  522 
and  601  of  the  Act. 

(b)  The  Director  is  responsible  for 
consulting  with  the  Federal  land  manag¬ 
ing  agency  on  actions  which  may  have  an 
affect  on  their  responsibilities  for  the 
management  of  Federal  land  resources. 

(c)  The  States  are  responsible  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  and  the  reclama¬ 
tion  of  abandemed  mine  lands  in  accord¬ 
ance  with  procedures  in  this  chapter. 

(d)  The  Secretary  may  delegate  to 
a  State  certain  authority  for  regulating 
coal  mining  on  Federal  lands  through 
a  cooperative  agreement. 

§  700.3  Definitions. 

As  used  throughout  tlie  regulations  of 
this  chapter,  except  where  otherwise  in¬ 
dicated — 

Act  means  the  Surface  Mining  Con¬ 
trol  and  Reclamation  Act  of  1977,  (Pub. 
L.  95-87) . 

Auger  mining  means  a  method  of  min¬ 
ing  coal  at  a  cliff  or  highwall  by  drilling 
holes  laterally  into  an  exposed  coal  seam 
from  the  highwall  and  transporting  the 
coal  along  an  auger  bit  to  the  surface. 

Coal  means  combustible  carbonaceous 
rock,  classified  as  anthracite,  bituminous, 
subbituminous.  or  lignite  by  A.S.T.M. 
designation  0-388-66. 

Director  means  the  Director,  Office  of 
Surface  Mining  Reclamation  and  En- 
forcem^t,  or  his  representative. 

Federal  lands  means  any  land,  in¬ 
cluding  mineral  interests,  owned  by  the 
United  States  without  regard  to  how  the 
United  States  acquired  ownership  of  the 
lands  and  without  regard  to  the  agency 
having  responsibility  for  management 
thereof,  except  Indian  lands:  provided, 
that  for  the  purposes  of  the  Act  lands 
or  mineral  interests  east  of  the  one  hun¬ 
dredth  meridian  west  longitude  owned 
by  the  United  States  and  entrusted  to 
or  managed  by  the  Tennessee  Valley  Au¬ 
thority  are  not  subject  to  sections  714 
(Surface  Owner  Protection)  and  715 
(Federal  Lesee  Protection)  of  the  Act. 

Federal  lands  program  means  a  pro¬ 
gram  established  by  the  Secretary  pur¬ 
suant  to  section  523  of  the  Act  to  regu¬ 
late  surface  coal  mining  and  reclame - 
tlOQ  operations  on  Federal  lands. 


Federal  program  means  a  program  es¬ 
tablished  by  the  Secretary  pursuant  to 
section  504  of  the  Act  to  regulate  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations  on  lands  within  a  State  in  accord¬ 
ance  with  the  requirements  of  the  Act, 

Fund  means  the  Abandoned  Mine  Rec- 
lamaticHi  Fimd  established  pursuant  to 
section  401  of  the  Act. 

Imminent  danger  to  the  health  and 
safety  to  the  public  means  the  existence 
of  any  condition;  or  practice,  or  any  vio¬ 
lation  of  a  permit  or  other  requirement 
of  tlie  Act  in  a  surface  coal  mining  and 
reclamation  operation,  which  condition, 
practice,  or  violation  could  reasonably 
be  expected  to  cause  substantial  physical 
harm  to  persons  outside  the  permit  area 
before  such  condition,  practice,  or  viola¬ 
tion  can  be  abated.  A  reasonable  expec¬ 
tation  of  death  or  serious  injury  before 
abatement  exists  if  a  rational  person, 
subjected  to  the  same  condition  or  prac¬ 
tice  giving  rise  to  the  peril,  would  not 
expose  himself  or  herself  to  the  danger 
during  the  time  necessary  for  abatement. 

Indian  lands  means  all  lands,  includ¬ 
ing  mineral  interest,  within  the  exterior 
boundaries  of  any  Federal  Indian  res- 
ervatiOTi,  notwithstanding  the  issuance 
of  any  patent,  and  including  rights-of- 
way,  and  all  lands  including  mineral 
interests  held  in  trust  for  or  supervised 
by  an  Indian  tribe. 

Indian  tribe  means  any  Indian  tribe, 
band,  group  or  commimity  having  a 
governing  body  recognized  by  the  Secre¬ 
tary. 

Office  means  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
established  under  Title  II  of  the  Act. 

Operator  means  any  person,  partner¬ 
ship  or  corporation  engaged  in  coal  min¬ 
ing  who  removes  or  intends  to  remove 
more  than  250  tons  of  coal  from  the  earth 
by  mining  within  12  consecutive  calendar 
months  in  any  one  location. 

Permit,  except  as  used  in  references  to 
permits  during  the  initial  regulatory  pro¬ 
gram,  means  a  permit  to  conduct  sur¬ 
face  coal  mining  and  reclamation  op¬ 
erations  issued  by  the  State  regulatory 
authority  pursuant  to  a  State  program 
or  by  the  Secretary  pursuant  to  a  Fed¬ 
eral  program.  During  the  initial  reg¬ 
ulatory  program,  permit  means  a  permit 
to  conduct  surface  coal  mining  and 
reclamation  operations  issued  by  a  State 
under  State  law.  During  the  initial  reg¬ 
ulatory  program,  permit  also  means  a 
mining  plan  approved  pursuant  to  Part 
211  of  this  title  held  by  a  lessee  of  Federal 
lands  during  the  initial  program. 

Permittee  means  any  individual,  part¬ 
nership,  association,  society,  joint  stock 
company,  firm,  company,  corporation,  or 
other  business  organization  holding  a 
permit  to  conduct  surface  coal  mining 
and  reclamation  operations  issued  by  a 
State  regulatory  authority  pursuant  to 
a  State  program  or  by  the  Secretary 
pursuant  to  a  Federal  program  or  a  Fed¬ 
eral  lands  program.  During  the  initial 
regulatory  program  the  term  includes 
persons  conducting  surface  coal  mining 
and  reclamation  operations  regulated  by 
a  State  under  State  law  or  conducting 


such  operations  under  a  mining  plait  ap¬ 
proved  pursuant  to  Part  211  of  this  title. 

Person  means  an  individual,  partner¬ 
ship,  association,  society,  joint  stock 
company,  firm,  company,  corporation,  or 
other  business  organization. 

Regulatory  authority  means  the  de¬ 
partment  or  agency  in  each  State  which 
has  primary  responsibility  at  the  State 
level  for  administering  the  Act  in  the 
initial  program,  or  the  State  regulartory 
authority  where  the  State  is  administer¬ 
ing  the  Act  under  an  approved  State  pro¬ 
gram,  or  the  Secretary  in  the  initial  or 
permanent  program  where  the  Secretary 
is  administering  the  Act. 

Secretary  means  the  Secretary  of  the 
Interior  or  his  representative. 

Significant,  imminent  environmental 
harm  to  land,  air  or  water  resources  is 
determined  as  follows: 

(i)  An  environmental  harm  is  any  ad¬ 
verse  impact  on  land,  air,  or  water  re¬ 
sources.  including  but  not  limited  to 
plant  and  animal  life. 

(ii)  An  environmental  harm  is  im¬ 
minent  if  a  cemdition,  practice  or  vio¬ 
lation  exists  which  (a)  is  causing  such 
harm  or  (b)  may  reasonably  be  expected 
to  cause  such  harm  at  any  time  before 
the  end  of  the  reasonable  abatement 
time  that  would  be  set  under  section 
521(a)(3)  of  the  Act. 

(iii)  An  environmental  harm  is  signifi¬ 
cant  if  that  harm  is  appreciable  and  not 
immediately  reparable. 

State  program  means  a  program  estab¬ 
lished  by  a  State  pursuant  to  section 
503  of  the  Act  to  regulate  surface  coal 
mining  and  reclamation  operations  on 
lands  within  such  State  in  accord  with 
the  requirements  of  the  Act  £ind  regula¬ 
tions  issued  by  the  Secretary  under  the 
Act. 

State  regulatory  authority  means  the 
department  or  agency  in  each  State 
which  has  primary  responsibility  at  the 
State  level  for  administering  the  Act  un¬ 
der  botli  the  initial  and  permanent  regu¬ 
latory  programs. 

Surface  Coal  Mining  Operations 
means:  (a)  activities  conducted  on  the 
surface  of  lands  in  connection  with  a  sur¬ 
face  coal  mine  or  subject  to  the  require¬ 
ments  of  Section  516  surface  operations 
and  surface  impacts  incident  to  an  im- 
derground  coal  mine,  the  products  of 
which  enter  commerce  or  the  operations 
of  which  directly  or  indirectly  affect  in¬ 
terstate  commerce.  Such  activities,  in¬ 
clude  excavation  for  the  purpose  of  ob¬ 
taining  coal  including  such  common 
methods  as  contour,  strip,  auger,  moun- 
taintop  removal,  box  cut.  open  pit,  and 
area  mining,  the  uses  of  explosives  and 
blasting,  and  in  situ  distillation  or  retort¬ 
ing,  leaching  or  other  chemical  or  physi¬ 
cal  processing,  and  the  cleaning,  concen¬ 
trating,  or  other  processing  or  prepara¬ 
tion,  loading  of  coal  for  intestate  com¬ 
merce  at  or  near  the  mine  site:  provided, 
however,  that  such  activities  do  not  in¬ 
clude  the  extraction  of  coal  incidental  to 
the  extraction  of  other  minerals  where 
coal  does  not  exceed  16%  per  centum  of 
the  tonnage  of  minerals  removed  for  pur¬ 
poses  of  commercial  use  or  sale  or  (x>al 
exploration  subject  to  Section  512  of  the 
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Act;  and  (b)  the  areas  upon  which  such 
activities  occur  or  where  such  activities 
disturb  the  natural  land  sxurface.  Such 
areas  shall  also  include  any  adjacent 
land,  the  use  of  which  is  incidental  to  any 
such  activities,  all  lands  affected  by  the 
construction  of  new  roads  or  the  im¬ 
provement  or  use  of  existing  roads  to 
gain  access  to  the  site  of  such  activities 
and  for  haulage  and  excavation,  work¬ 
ings,  impoundments,  dams,  ventilation 
shafts,  entryways,  refuse  banks,  dumps, 
stockpiles,  overburden  piles,  spoil  banks, 
culm  banl^,  tailings,  holes  or  depressions, 
repair  areas,  storage  areas,  processing 
areas,  shipping  areas  and  other  areas 
upon  which  are  sited  structures,  facili¬ 
ties,  or  other  property  or  material  on  the 
surface,  resulting  from  or  incident  to 
such  activities. 

Surface  coal  mining  and  reclamation 
operations  means  surface  coal  mining  op¬ 
erations  and  all  activities  necessary  and 
incidental  to  the  reclamation  of  such  op¬ 
erations.  This  term  includes  the  term 
“surface  coal  mining  operations.” 

Ton  means  2000  pounds  avoirdupois 
(.90718  metric  ton). 

§  700.11  .4pplicabilily. 

The  regulations  in  this  chapter  apply 
to  all  surface  coal  mining  and  reclama¬ 
tion  operations  except — 

(a)  The  extraction  of  coal  by  a  land- 
owner  for  his  own  noncommercial  use 
from  land  owned  or  leased  by  him; 

(b)  The  extraction  of  coal  for  commer¬ 
cial  purposes  where  the  siu^ace  mining 
and  reclamation  operation  affects  two 
acres  or  less; 

(c)  The  extraction  of  coal  as  an  inci¬ 
dental  and  non-commercial  part  of  Fed¬ 
eral,  State  or  local  government-financed 
highway  or  other  construction; 

(d)  The  extraction  of  coal  incidental 
to  the  extraction  of  other  minerals  where 
coal  does  not  exceed  16%  percent  of  the 
mineral  tonnage  removed  for  commercial 
use  or  sale;  and 

(e)  The  extraction  of  coal  on  Indian 
lands  which  are  covered  by  25  CFR  177, 
Subpart  B. 

§  700.12  Petitions  to  initiate  rulemaking. 

(a)  Any  person  or  State  may  petition 
the  Director  to  initiate  a  proceeding  for 
the  issuance,  amendment,  or  repeal  of 
any  regulation  issued  under  the  Act.  The 
petition  shall  be  filed  in  the  OfBce  of  the 
Director,  Office  of  Surface  Mining  Recla¬ 
mation  and  Enforcement,  United  States 
Department  of  the  Interior,  Washington, 
DC.  20240. 

(b)  The  petition  shall  set  forth  a  con¬ 
cise  statement  of  the  facts  and  law  which 
require  issuance,  amendment,  or  repeal 
of  a  regulation  under  the  Act  and  shall 
indicate  whether  the  petitioner  desires  a 
public  hearing. 

(c)  Upon  receipt  of  a  petition,  the  Di¬ 
rector  shall  publish  a  notice  in  the  Fed¬ 
eral  Register  seeking  comments  from 
the  public  on  the  proposed  change,  and 
may  hold  a  public  hearing,  may  conduct 
an  investigation  or  take  other  actions  to 
determine  whether  or  not  the  petition 
should  be  granted. 
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(d)  Within  90  days  friun  the  date  of 
receipt,  the  Director  shall  issue  a  written 
decision  either  granting  or  denying  the 
petition.  If  the  petition  is  granted  the  Di¬ 
rector  shall  commence  a  rulemaking  pro¬ 
ceeding.  If  the  petition  is  denied,  the  Di¬ 
rector  shall  notify  the  petitioner  in  writ¬ 
ing  setting  forth  the  reasons  for  denial. 

§  700.13  Prior  notice  of  citizen  suits. 

A  person  who  intends  to  commence  a 
civil  action  on  his  own  behalf  under 
section  520  of  the  Act  shall  give  notice 
of  Intent  to  do  so  in  accordance  with 
the  regulations  of  this  section. 

(a)  Notification  shall  be  given  by  cer¬ 
tified  mail  to  the  Secretary  and  the  Di¬ 
rector  in  all  cases  and  to  the  head  of 
the  State  regulatory  authority  if  a  com¬ 
plaint  involves  or  relates  to  a  specific 
State.  A  copy  of  the  notification  shall 
be  provided  by  first  class  mail  to  the 
Regional  Director  of  the  OfiBce  if  the 
complaint  involves  or  relates  to  a  spe¬ 
cific  region. 

(b)  Notification  shall  be  given  by  cer¬ 
tified  mail  to  the  alleged  violator  if  the 
complaint  alleges  a  violation  of  the  Act 
or  any  regulation,  order  or  permit  is¬ 
sued  under  the  Act. 

(c)  Service  of  notice  under  this  sec¬ 
tion  is  complete  upon  mailing  to  the 
last  known  address  of  the  person  being 
notified. 

(d)  A  person  giving  notice  regarding 
an  alleged  violation  of  the  Act  or  any 
regulation,  order  or  permit  issued  imder 
the  Act  shall  state,  to  the  extent 
known — 

(1)  Sufficient  information  to  enable 
the  recipient  to  identify  the  provision 
of  the  Act,  rule,  regulation,  order  or  per¬ 
mit  allegedly  violated; 

(2)  The  action  or  omission  alleged  to 
constitute  a  violation; 

(3)  The  person  or  persons  responsible 
for  the  alleged  violation; 

(4)  The  date,  time  and  location  of  the 
alleged  violation; 

(5)  The  name,  address,  and  telephone 
number  of  the  person  giving  notice;  and 

(6)  The  name,  address,  and  tele¬ 
phone  number  of  legal  counsel,  if  any. 

(e)  A  person  giving  notice  regarding 
an  alleged  failure  by  the  Secretary  or 
a  State  regulatory  authority  to  perform 
a  mandatory  act  or  duty  under  the  Act 
shall  state,  to  the  extent  known — 

(1)  The  provision  or  provisions  of  the 
Act  containing  the  mandatory  act  or 
duty  allegedly  not  performed; 

(2)  Sufficient  information  to  enable 
the  recipient  to  identify  the  omission  al¬ 
leged  to  constitute  the  failure  to  per¬ 
form  a  mandatory  act  or  duty  under  the 
Act; 

(3)  The  name,  address,  and  telephone 
number  of  the  person  giving  notice;  and 

(4)  The  name,  address  and  telephone 
number  of  legal  counsel,  if  any. 

§  700.14  Rociuest  for  records. 

(a)  Records  required  to  be  made 
available  locally  to  the  public  under 
the  Act  shall  be  retained  at  the  local 
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office  having  jurisdiction  over  the  lo¬ 
cation  involved. 

(b)  Other  records  or  documents  may 
be  requested  under  43  CFR  Part  2,  which 
implements  the  Freedom  of  Information 
Act  and  the  Privacy  Act. 

§  700.15  Computation  of  time. 

(a)  Except  as  otherwise  provided, 
computation  of  time  for  these  regula¬ 
tions  will  be  based  on  calendar  days. 

(1)  In  computing  any  period  of  pre¬ 
scribed  time,  the  day  on  which  the  desig¬ 
nated  period  of  time  begins  is  not 
included.  The  last  day  of  the  period  is 
included  imless  it  is  a  Saturday,  Sunday 
or  legal  holiday  on  which  the  Department 
of  Interior  is  not  open  for  business,  in 
which  event  the  period  runs  until  the 
end  of  the  next  day  which  is  not  a  Satur¬ 
day,  Simday  or  legal  holiday. 

(2)  Intermediate  Saturdays,  Sundays 
and  legal  holidays  are  excluded  from 
the  computation  when  the  period  of  pre¬ 
scribed  time  is  seven  days  or  less. 


PART  710— INITIAL  REGULATORY 
PROGRAM 

710.1  Scc^e. 

710.2  Objectives. 

710.3  Authority. 

710.4  Responsibility. 

710.6  Definitions. 

710.11  Applicability. 

710.12  Special  exemption  for  small  operators 

on  State  lands. 

Authority:  Sec.  201,  501,  and  602,  Pub.  L. 
95-87,  91  Stat.  445  (30  U.S.C.  1201). 

§  710.1  Scope. 

(a)  .This  part  provides  general  intro¬ 
ductory  and  applicability  material  for 
the  initial  regulatory  program  required 
by  section  502  and  other  sections  of  the 
Act  which  require  early  implementation. 
The  initial  regulatory  program  is  effec¬ 
tive  until  permanent  programs  are  ap¬ 
proved  in  accordance  with  section  503, 
504,  or  523  of  the  Act. 

(b)  The  initial  regulatory  program 
which  this  part  introduces  includes — 

(1)  Environmental  performance 
standards  of  Parts  715-718  of  this 
Chapter. 

(2)  Inspection  and  enforcement  pro¬ 
cedures  of  Parts  720-723  of  this  chapter; 
and 

(3)  Reimbursements  to  States  of  Part 
725  of  this  chapter. 

§  710.2  Objectives. 

(a)  The  objectives  of  the  initial  reg¬ 
ulatory  program  are  to — 

(1)  Protect  the  health  and  safety  of 
the  public  and  minimize  the  damage  to 
the  environment  resulting  from  surface 
coal  mining  operations  during  the  inter¬ 
val  between  enactment  of  the  Act  and 
adoption  of  a  permanent  State  or  Fed¬ 
eral  regulatory  program;  and 

(2)  Coordinate  the  State  and  Federal 
regulatory  programs  to  accomplish  the 
purposes  of  the  Act. 

§  710.3  Authority. 

(a)  The  Secretary  is  directed  to  imple¬ 
ment  an  initial  regulatory  program 
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within  six  months  after  the  date  of  en¬ 
actment  of  the  Act  in  each  State  which 
regulates  any  asptect  of  surface  coal  min¬ 
ing  under  one  or  more  State  laws  until 
a  State  program  has  been  approved  or 
until  a  Federal  program  has  been  imple¬ 
mented.  (b)  The  Secretary  is  also  au¬ 
thorized  to  regulate  surface  coal  mining 
and  reclamation  operations  on  Federal 
Lands  by  the  Mineral  Leasing  Act  of 
February  25,  1920,  as  amended,  (30 
U.S.C.  181-287)  and  the  Mineral  Leasing 
Act  for  Acquired  Lands  (30  U.S.C.  351- 
359)  and  on  Indian  lands  by  various  In¬ 
dian  lands  acts.  Additional  regulations 
imder  these  Acts  are  in  30  CFR  Part  211, 
43  CFR  Part  3041  and  25  CFR  Part  177. 

§710.4'  Rrspon>ibiIity. 

(a)  Under  the  general  direction  of  tlie 
Assistant  Secretary,  Energy  and  Min¬ 
erals,  the  Director  is  responsible  for  ad¬ 
ministering  the  initial  regxdatory  pro¬ 
gram  established  by  the  Secretary. 

(b)  The  States  are  responsible  for  is¬ 
suing  permits  and  inspection  and  en¬ 
forcement  on  lands  on  which  operations 
are  regulated  by  a  State  to  insure  com¬ 
pliance  with  the  initial  performance 
standards  in  Parts  715-718  of  this  chap¬ 
ter.  States  are  required  to  file  copies  of 
insE>ection  reports  with  the  Ofl&ce.  States 
are  also  responsible  for  asf  aring  that 
permits  are  not  issued  which  would  be 
in  conflict  with  the  restriction  on  min¬ 
ing  found  in  section  510  of  the  Act,  par¬ 
ticularly  in  regard  to  alluvial  v^ley 
floors  and  prime  farm  lands,  and  Section 
522(e)  of  the  Act  in  regard  to  prohibi¬ 
tions  of  mining  on  certain  lands. 

§710.S  DefiniliuiiK. 

As  used  throughout  the  initial  regula¬ 
tory  program  the  following  terms  have 
the  specified  meanings  unless  otherwise 
indicated : 

Acid  drainage  means  water  with  a  pH 
of  less  than  6.0  discharged  from  active 
or  abandoned  mines  and  from  areas  af¬ 
fected  by  coal  mining  operations. 

Acid-forming  materials  means  earth 
materials  that  contain  sulfide  mineral 
or  other  materials  w^hich,  if  exposed  to 
air,  water,  or  weathering  processes,  will 
cause  acids  that  may  create  acid  drain¬ 
age. 

Alluvial  valley  floors  nteans  vmcon- 
solidated  stream-laid  deposits  holding 
streams  where  water  availability  is  suffi¬ 
cient  for  subirrigation  or  flood  irriga¬ 
tion  agricultural  activities  but  does  not 
include  upland  areas  which  are  generally 
overlain  by  a  thin  veneer  of  colluvial  de¬ 
posits  composed  chiefly  of  debris  from 
sheet  erosion,  deposits  by  unconcentrated 
rimoff  or  slope  wash,  together  with  talus, 
other  mass  movement  accumulation  and 
w’indblown  deposits. 

Approximate  original  contour  means 
that  surface  configuration  achieved  by 
backfilling  and  grading  of  the  mined 
area  so  that  the  reclaimed  area,  includ¬ 
ing  any  terracing  or  access  roads,  closely 
resembles  the  general  surface  configura¬ 
tion  of  the  land  prior  to  mining  and 
blends  into  and  complements  the  drain¬ 
age  pattern  of  the  smroimding  terrain, 
with  all  highwalls  and  spoil  piles  elimi¬ 
nated;  water  impoundments  may  be  per¬ 


mitted  where  the  regulatory  authority 
determines  that  they  are  in  compliance 
with  §  715.17. 

Aquifer  means  a  zone,  stratum,  or 
group  of  strata  that  can  store  and  trans¬ 
mit  water  in  sufficient  quantities  for  a 
specific  use. 

Combustible  material  means  organic 
material  that  is  capable  of  burning 
either  by  fire  or  through  a  chemical 
process  (oxidation)  accompanied  by  the 
evolution  of  heat  and  a  significant  tem¬ 
perature  rise. 

Compaction  means  the  reduction  of 
pore  spaces  among  the  particles  of  soil 
or  rock,  generally  done  by  nmning  heavy 
equipment  over  the  earth  materials. 

Disturbed  area  means  those  lands 
that  have  been  affected  by  surface  coal 
mining  and  reclamation  operations. 

Diversion  means  a  chamnel,  embank¬ 
ment,  or  other  manmade  «tructure  con¬ 
structed  for  the  purpose ;  of  diverting 
water  from  one  area  to  another. 

Downslope  means  the  land  surface  be- 
tw^een  a  valley  floor  and  the  projected 
outcrop  of  the  lowest  coalbed  being 
mined  along  each  highwall. 

Embankment  means  an  artifical  de¬ 
posit  of  material  that  is  raised  above  the 
natural  surface  of  the  land  and  used  to 
contain,  divert,  or  store  water,  support 
roads  or  railways,  or  other  similar  pur¬ 
poses. 

Essential  hydrologic  functions  means, 
with  respect  to  alluvial  valley  floors,  the 
role  of  the  valley  floor  in  collecting,  stor¬ 
ing,  and  regulating  the  natural  flow  of 
surface  water  and  groimd  water,  and 
in  providing  a  place  for  irrigated  and 
subirrigated  farming,  by  reason  of  its 
position  in  the  landscape  and  the  char¬ 
acteristics  of  its  underlying  material. 

Flood  irrigation  means  irrigation 
through  natural  overflow  or  the  tem¬ 
porary  diversion  of  high  flows  in  which 
the  entire  surface  of  the  soil  is  covered 
by  a  sheet  of  water. 

Ground  water  means  subsurface  water 
that  fills  available  openings  in  rock  or 
soil  materials  such  that  they  may  be 
considered  water -saturated. 

Highwall  means  the  face  of  exposed 
overburden  and  coal  in  an  open  cut  of 
a  surface  or  for  entry  to  an  underground 
coal  mine. 

Hydrologic  balance  means  the  rela¬ 
tionship  between  the  quality  and  quan¬ 
tity  of  inflow  to,  outflow  from,  and 
storage  in  a  hydrologic  unit  such  as  a 
drainage  basin,  aquifer,  soil  zone,  lake, 
or  reservoir.  It  encompasses  the  quantity 
and  quality  relationships  between  pre¬ 
cipitation,  runoff,  evaporation,  and  the 
change  in  ground  and  surface  water 
storage. 

Hydrologic  regime  means  the  entire 
state  of  water  movement  in  a  given  area. 
It  is  a  fimction  of  the  climate,  and  in¬ 
cludes  the  phenomena  by  which  water 
first  occurs  as  atmospheric  water  vapor, 
passes  into  a  liquid  or  solid  form  and 
falls  as  precipitation,  moves  thence  along 
or  into  the  ground  surface,  and  returns 
to  the  atmosphere  as  vapor  by  means  of 
evaporation  and  transpiration. 

Impoundment  means  a  closed  basin 
formed  naturally  or  artificially  built. 


which  is  dammed  or  excavated  for  tlie 
retention  of  water,  sediment,  or  waste. 

Intermittent  or  perennial  stream 
means  a  stream  or  part  of  a  stream  that 
flows  continuously  during  aU  (perennial) 
or  for  at  least  one  month  (intermittent) 
of  the  calendar  year  as  a  result  of 
ground-water  discharge  or  surface  run¬ 
off.  The  term  does  not  include  an  ephem¬ 
eral  stream  which  is  one  that  flows  for 
less  than  one  month  of  a  calendar  year 
and  only  in  direct  response  to  precipi¬ 
tation  in  the  immediate  watershed  and 
whose  channel  bottom  is  always  above 
the  local  water  table. 

Leachate  means  a  liquid  that  has  per¬ 
colated  through  soil,  rock,  or  waste  and 
has  extracted  dissolved  or  suspended 
materials. 

Noxious  plants  means  species  that  have 
been  included  on  official  State  lists  of 
noxious  plants  for  the  State  in  which  the 
operation  occurs. 

Overburden  means  material  of  any 
nature,  consolidated  or  unconsolidated, 
that  overlies  a  coal  deposit,  excluding 
topsoil. 

Outslope  means  the  exposed  area  dop¬ 
ing  away  from  a  bench  or  terrace  being 
constructed  as  a  part  of  a  surface  coal 
mining  and  reclamation  operation. 

Productivity  means  the  vegetative  yield 
produced  by  a  unit  area  for  a  unit  of 
time. 

Recharge  capacity  means  the  ability  of 
the  soils  and  underlying  materials  to 
allow  precipitation  and  runoff  to  infil¬ 
trate  and  reach  the  zone  of  saturation. 

Roads  means  access  and  haul  roads 
constructed,  used,  reconstructed,  im¬ 
proved,  or  maintained  for  use  in  surface 
coal  mining  and  reclamation  operations, 
including  use  by  coal-hauling  vehicles 
leading  to  transfer,  processing,  or  storage 
areas.  The  term  includes  any  such  road 
used  and  not  graded  tp  approximate 
original  contour  within  45  days  of  con¬ 
struction  other  than  temporary  roads 
used  for  topsoil  removal  and  coal  haul¬ 
age  roads  within  the  pit  area.  Roads 
maintained  with  public  funds  such  as  all 
Federal,  State,  county,  or  local  roads  are 
excluded. 

Recurrence  interval  means  the  precip¬ 
itation  event  expected  to  occur,  on  the 
average,  once  in  a  specified  interval.  For 
example,  the  10-year  24-hoiu'  precipita¬ 
tion  event  would  be  that  24-hour  precip¬ 
itation  event  expected  to  be  exceeded  on 
the  average  once  in  10  years.  Magnitude 
of  such  events  are  as  defined  by  the  Na¬ 
tional  Weather  Service  Technical  Paper 
No.  40,  “Rainfall  Frequency  Atlas  of  the 
U.S.,”  May  1961,  and  subsequent  amend¬ 
ments  or  equivalent  regional  or  rainfall 
probability  information  developed  there¬ 
from. 

Runoff  means  precipitation  that  flows 
overland  before  entering  a  defined 
stream  channel  and  becoming  stream - 
flow. 

Safety  factor  means  the  ratio  of  the 
available  shear  strength  to  the  developed 
shear  stress  on  a  potential  surface  of 
sliding  determined  by  accepted  engineer¬ 
ing  practice. 
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Sediment  means  vmdlssolved  organic 
and  Inorganic  material  transported  or 
deposited  by  water. 

Sedimentation  pond  means  any  nat¬ 
ural  or  artificial  structure  or  depression 
used  to  remove  sediment  from  water  and 
store  sediment  or  other  debris. 

Slope  means  average  inclination  of  a 
surface,  measured  from  the  horizontal. 
Normally  expressed  as  a  imit  of  vertical 
distance  to  a  given  number  of  units  of 
horizontal  distance  (e.g.,  lo  to  57i=20 
percent=11.3  degrees) , 

Soil  horizons  means  contrasting  layers 
of  soil  lying  one  below  the  other,  parallel 
or  nearly  parallel  to  the  land  surface. 
Soil  horizons  are  differentiated  on  the 
basis  of  field  characteristics  and  labora¬ 
tory  data.  The  three  major  soil  horizons 
are — 

(DA  horizon.  The  uppermost  layer  in 
the  soil  profile  often  called  the  surface 
soil.  It  is  the  part  of  the  soil  in  which 
organic  matter  is  most  abundant,  and 
where  leaching  of  soluble  or  suspended 
particles  is  the  greatest. 

(2)  B  horizon.  The  layer  immediately 
beneath  the  A  horizon  and  often  called 
the  subsoil.  This  middle  layer  commonly 
contains  more  clay,  iron,  or  aluminiun 
than  the  A  or  C  horizons. 

(3)  C  horizon.  Th6  deepest  layer  of  the 
soil  profile.  It  consists  of  loose  material 
or  weathered  rock  that  is  relatively  un¬ 
affected  by  biologic  activity. 

Spoil  means  overburden  that  has  been 
removed  during  surface  mining. 

Stabilize  means  any  method  used  to 
control  movement  of  soil,  spoil  piles,  or 
areas  of  disturbed  earth  and  includes 
increasing  bearing  capacity,  increasing 
shear  strength,  draining,  compacting,  or 
revegetating. 

Subirrigation  means  irrigation  of 
plants  with  water  delivered  to  the  roots 
from  underneath. 

Surface  water  means  water,  either 
fiowing  or  standing,  on  the  surface  of 
the  earth. 

Suspended  solids  means  organic  or  in¬ 
organic  materials  carried  or  held  in  sus¬ 
pension  in  water  that  will  remain  on  a 
0.45  micron  filter. 

Toxic-forming  materials  means  earth 
materials  or  wastes  which,  if  acted  upon 
by  air,  water,  weathering,  or  microbio¬ 
logical  processes,  are  likely  to  produce 
chemical  or  physical  conditions  in  soils 
or  water  that  are  detrimental  to  biota 
or  uses  of  water. 

Toxic-mine  drainage  means  water 
that  is  discarged  from  active  or  aban¬ 
doned  mines  and  other  areas  affected  by 
coal  mining  operations  and  which  con¬ 
tains  a  substance  which  through  chemi¬ 
cal  action  or  physical  effects  is  likely  to 
kill,  injure,  or  impair  biota  commonly 
present  in  the  area  that  might  be  ex¬ 
posed  to  it. 

Valley  fill  and  head-of -hollow  fill 
means  a  structure  consisting  of  any  ma¬ 
terials  other  than  waste  placed  so  as  to 
encroach  upon  or  obstruct  to  any  degree 
any  natural  stream  channel  other  than 
those  minor  channels  located  on  high¬ 
land  areas  where  overland  flow  in  nat¬ 
ural  rills  and  gullies  is  the  predominant 


form  of  runoff.  Such  fills  are  normally 
constructed  in  the  uppermost  portion  of 
a  V-shaped  valley  in  order  to  reduce  the 
upstream  drainage  area  (head-of -hollow 
fills).  Fills  located  farther  downstream 
(valley  fills)  must  have  larger  diversion 
structxires  to  minimize  infiltration.  Both 
fills  are  characterized  by  rock  imder- 
drains  and  are  constructed  in  compacted 
lifts  from  the  toe  to  the  upper  surface 
in  a  manner  to  promote  stability. 

Waste  means  earth  materials,  which 
are  combustible,  pl^sically  imstable,  or 
acid-forming  or  toxic-forming,  wasted  or 
otherwise  separated  from  product  coal 
and  are  slurried  or  otherwise  transported 
from  coal  processing  facilities  or  prepa¬ 
ration  plants  after  physical  or  chemical 
processing,  cleaning,  or  concentrating 
of  coal. 

Water  table  means  upper  surface  of  a 
zone  of  saturation,  where  the  body  of 
groimd  water  is  not  confined  by  an  over- 
lying  impermeable  zone. 

§  710.11  Applicability. 

(a)  Operations  on  lands  on  which 
such  operations  are  regulated  by  a  State. 

(1)  The  requirements  of  the  initial  reg¬ 
ulatory  program  do  not  apply  to  surface 
mining  and  reclamation  operations 
which  occur  on  lands  within  a  State 
which  does  not  regulate  any  part  of  such 
operations. 

(2)  General  obligations,  (i)  A  person 
conducting  coal  mining  operations  shall 
have  a  permit  if  required  by  the  State 
in  which  he  is  mining  and  shall  comply 
with  State  laws  and  regulations  that  are 
not  inconsistent  with  the  Act  and  this 
chapter. 

(ii)  A  person  conducting  coal  mining 
operations  shall  not  engage  in  any  oper¬ 
ations  which  result  in  a  condition  or 
constitute  a  practice  that  creates  an  im¬ 
minent  danger  to  the  health  or  safety  of 
the  public. 

(iii)  A  person  conducting  coal  min¬ 
ing  operations  shall  not  engage  in  any 
operations  which  result  in  a  condition 
or  constitute  a  practice  that  causes  or 
can  reasonably  be  expected  to  cause  sig¬ 
nificant,  imminent  environmental  harm 
to  land,  air,  or  water  resources. 

(3)  Performance  standards  obliga¬ 
tions.  (i)  A  person  who  conducts  any 
coal  mining  operations  imder  an  initial 
permit  issued  by  a  State  on  or  after 
February  3,  1978,  shall  comply  with  the 
requirements  of  the  initial  regulatory 
program.  Such  permits  shall  contain 
terms  that  comply  with  the  relevant 
performance  standards  of  the  initial 
regulatory  program. 

(ii)  On  and  after  May  3,  1978,  any 
person  conducting  coal  mining  opera¬ 
tions  shall  comply  with  the  initial  regu¬ 
latory  program,  except  as  provided  in 
§  710.12  of  this  part. 

(iii)  A  person  shall  comply  with  the 
obligations  of  this  section  until  he  has 
received  a  permit  to  operate  imder  a 
permanent  State  or  Federal  regulatory 
program. 

(b)  Operations  on  Indian  Lands.  On  or 
after  December  16,  1977,  a  person  con¬ 
ducting  coal  mining  operations  on  Ind¬ 
ian  Lands  shall  comply  only  with  the 


performance  standards  of  this  Chapter 
insofar  as  they  are  incorporated  in 
Part  177,  Subpart  B,  of  TiUe  25  of  the 
Code  of  Federal  Regulations. 

(e)  Operations  on  Federal  lands.  (1) 

A  person  conducting  coal  mining  opera¬ 
tions  on  Federal  lands  that  commence 
operations  on  or  after  February  3,  1978, 
shall  comply  with  the  performance 
standards  of  this  Chapter. 

(2)  Any  person  conducting  coal  min¬ 
ing  operations  on  Federal  lands  on  and 
after  May  3,  1978,  shall  comp^  with  the 
performance  standards  of  this  Chapter. 

(d)  Operations  on  all  lands.  (1)  The 
requirements  of  this  chapter  apply  to 
operations  conducted  after  the  effective 
date  of  these  regulations  on  lands  from 
which  the  coal  has  not  yet  been  removed 
and  to  any  other  lands  used,  disturbed, 
or  redisturbed  in  connection  with  or  to 
facilitate  mining  or  to  comply  with  the 
requirements  of  the  Act  or  these  regula¬ 
tions. 

(2)  Any  pre-existing,  non-conforming 
structure  or  facility  which  is  used  in  con¬ 
nection  with  or  to  facilitate  mining  after 
the  effective  date  of  these  regulations 
shall  comply  with  the  requirements  of 
the  regulations,  imless — 

(i)  It  is  physically  impossible  to  bring 
the  structure  or  facility  into  compliance 
by  the  effective  date; 

(ii)  The  permittee  or  operator  submits 
to  the  regulatory  authority  by  Febru¬ 
ary  3,  1978,  a  plan  designed  by  a  profes¬ 
sional  engineer  for  the  reconstruction  of 
the  structure  or  facility; 

(iii)  The  regulatory  authority  ap¬ 
proves  the  plan;  and 

(iv)  Reconstruction  is  started  and 
completed  as  soon  as  possible.  No  plan 
shall  be  approved  unless  construction  is 
to  begin  on  or  before  May  4,  1978,  and  is 
to  be  completed  by  November  4.  1978.  at 
the  latest. 

S  710.12  Special  exemption  for  small 
operators  on  State  lands. 

(a)  As  used  in  this  section — 

(1)  Permittee  means  a  person  holding 
a  permit  under  State  law  and  to  whom 
the  permit  was  originally  issued. 

(2)  Renewed  permit  means  any  exten¬ 
sion  of  the  original  area  or  duration  of  a 
permit. 

(b)  If  a  person  is  an  eligible  permittee 
under  paragraph  (c)  of  this  section  and 
intends  to  conduct  surface  coal  mining 
operations  on  or  after  May  3,  1978,  that 
permittee  may  receive  from  the  Director 
a  limited  exemption  from  the  perform¬ 
ance  standards  of  this  chapter.  The  ex¬ 
emption  shall  not — 

(1)  Include  the  Special  Performance 
Standard  of  §  716.2(a)  (1)  of  this  chapter 
regarding  the  handling  of  spoil; 

(2)  Apply  to  surface  coal  mining  op¬ 
erations  to  be  conducted  under  a  permit 
or  renewed  permit  issued  on  or  after  Au¬ 
gust  3, 1977; 

(3)  Include  any  general  or  special  per¬ 
formance  standard  with  which  a  permit¬ 
tee  is  required  to  comply  by  a  State; 

(4)  Relieve  the  permittee  of  the  gen¬ 
eral  obligations  imposed  by  §  710.11(a) 
of  this  part  regarding  conditions  or  prac¬ 
tices  creating  imminent  danger  or  caus- 
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ing  significant,  imminent  envlronmetal 
harm;  or 

(5)  Relieve  the  permittee  of  any  obli¬ 
gations  under  State  law,  regulation  or 
permit. 

(c)  A  permittee  is  eligible  for  an  ex¬ 
emption  under  this  section — 

(1)  If  the  actual  and  attributed  pro¬ 
duction  of  that  permittee  is  estimated 
by  the  Director  not  to  exceed  100,000 
tons  of  coal  during  the  year  ending  on 
December  31, 1978;  and 

(2)  If  that  permittee — 

(i)  Was  in  existence  on  July  31,  1976, 
and  during  the  year  ending  on  July  31, 
1977,  the  actual  and  attributed  produc¬ 
tion  of  that  permittee  was  100,000  tons 
of  coal  or  less  from  all  surface  and  un¬ 
derground  coal  mining  operations;  or 

(ii)  Came  into  existence  after  July  31, 
1976,  and  prior  to  May  2,  1977,  and  the 
actual  and  attributed  production  from 
all  surface  and  underground  coal  mining 
operations  of  that  permittee  in  the  av¬ 
erage  calendar  month  was  an  amount  of 
coal  which  when  multiplied  by  12  yields 
a  product  of  100,000  tons  or  less. 

(iii)  And,  in  the  case  of  a  business 
organization,  has  not  undergone  a  sub¬ 
stantial  change  in  ownership  since  May 

2,  1977,  other  than  a  substantial  change 
due  to  the  death  of  an  owner. 

(d)  Applications  for  an  exemption 
under  this  section  shall  be  submitted  to 
the  Director  of  the  Office  by  February 

3,  1978,  with  a  copy  to  the  State  regula¬ 
tory  authority. 

(e)  The  request  for  exemption  shall 
be  in  the  form  of  an  affidavit  under  oath 
and  shall  include — 

( 1 )  'nie  name  and  address  of  the  per¬ 
mittee  and  of  persons  who  control  the 
permittee  by  reason  of  stock  ownership 
or  otherwise. 

(2)  The  name,  location.  Mining  En¬ 
forcement  and  Safety  Administration 
identification  numbers,  and  permit 
numbers  of  the  surface  coal  mining  op¬ 
erations  for  which  exemption  is  sought, 
including  a  statement  of  the  dates  each 
permit  was  issued  or  renewed  and  will 
expire. 

(3)  The  date  and  method  by  which 
the  permittee  was  created  if  the  permit¬ 
tee  is  not  an  individual. 

(4)  A  listing  of  all  surface  and 
underground  coal  mining  operations 
showing — 

(i)  Actual  production  for  the  year 
ending  July  31,  1977,  attributed  to  the 
permittee  and  the  inclusive  dates  of 
operation. 

(ii)  Estimated  production  for  the  year 
ending  December  31,  1978,  attributed  to 
the  permittee  and  the  anticipated  dates 
of  operation. 

(5)  A  copy  of  coal  severence  tax  re¬ 
turns  for  coal  produced  during  the  year 
ending  on  July  31, 1977. 

(6)  A  copy  of  a  notice  the  permittee 
has  published  in  a  local  newspaper  of 
general  circulation  in  the  area  of  each 
mine  for  which  an  exemption  is  sought 
once  a  week  for  two  weeks  stating — 

(i)  That  an  application  for  a  small  op¬ 
erator  exemption  will  be  filed,  which  if 
granted  would  exanpt  the  operator  from 
certain  environmental  protection  per¬ 
formance  standards  in  the  Act; 


(ii)  T^ie  name  and  address  of  the  per¬ 
mittee; 

(iii)  The  l(x;ation  of  the  surface  coal 
mining  operations  to  which  the  exemp¬ 
tion  will  apply ;  and 

(iv)  That  puWic  comments  may  be 
submitted  to  the  Director,  Office  of  Sur¬ 
face  Mining  Reclamation  and  Enforce¬ 
ment. 

(f)  Production  from  the  following  op¬ 
erations  shall  be  attributed  to  the  per¬ 
mittee — 

(1)  All  coal  produced  by  operations 
beneficially  owned  entirely  by  the  per¬ 
mittee,  or  controlled  by  reasons  of  own¬ 
ership,  direction  of  the  management,  or 
in  any  other  manner  by  the  permittee. 

(2)  The  pro  rata  share,  based  upon 
percentage  of  beneficial  ownership,  of 
coal  produced  by  operations  in  which 
the  permittee  owns  more  than  a  5 -per¬ 
cent  interest. 

(3)  All  coal  produced  by  persons  who 
own  more  than  5  percent  of  the  per¬ 
mittee  or  who  directly  or  indirectly  con¬ 
trol  the  permittee  by  reason  of  stock 
ownership,  direction  of  the  management 
or  in  any  other  manner. 

(4)  The  pro  rata  share  of  coal  pro¬ 
duced  by  operations  owned  or  controlled 
by  the  person  who  owns  or  controls  the 
permittee.  . 

(g)  The  Director  shall  grant  the  re¬ 
quest  for  an  exemption  if,  upon  the  basis 
of  the  request  and  any  State  regulatory 
authority  or  public  comments,  or  any 
other  information,  he  finds  that — 

(1)  The  permittee  has  satisfied  his 
burden  of  proof  by  demonstrating  eli¬ 
gibility  for  the  exemption;  and 

(2)  The  exemption  will  not  be  incon¬ 
sistent  with  State  law,  regulation  or 
permit  terms. 

(h)  Any  person  aggrieved  by  the  deci¬ 
sion  of  the  Director  under  this  section 
may  appeal  within  20  days  from  receipt 
of  that  decision  to  The  Office  of  Hear¬ 
ings  and  Appeals  under  43  CFR  Part  4. 
The  Office  of  Hearings  and  Appeals  and 
the  Secretary  shall  have  the  authority 
to  stay  the  exemption  pending  the  out¬ 
come  of  the  appeal. 

(i)  The  exemption  shall  be  effective  on 
the  date  approved.  It  shall  remain  in  ef¬ 
fect  until  expiration  or  renewal  of  the 
State  permit  to  which  it  applies,  Decem¬ 
ber  31,  1978,  or  until  revoked,  whichever 
is  earlier. 

(j)  The  Director  shall  revoke  the  ex¬ 
emption  upon  finding  that  the  exemption 
was  erroneously  issued  or  that  the  ex¬ 
empted  operation  has  or  will  produce 
more  than  100,000  tons  of  coal  per  year. 

PART  715— GENERAL  PERFORMANCE 
STANDARDS 

Sec. 

715.11  General  obligations. 

715.12  Signs  and  markers. 

715.13  Postmining  use  of  land. 

715.14  Backfilling  and  grading. 

715.15  Disposal  of  spoil  and  waste  materials 

in  areas  other  than  the  mine  work¬ 
ing  or  excavations. 

715.16  Topsoil  handling. 

715.17  Protection  of  the  hydrologic  system. 

715.18  Dams  constructed  of  or  Impounding 

waste  material. 

715.19  Use  of  explosives. 

715.20  Revegetation. 

Atjthoeity:  Secs.  201  and  501,  Pub.  L.  95- 
87  Stat.  445  (30  U.S.C.  1201). 


§  71S.11  General  oUi^tions. 

(a)  Compliance.  All  surface  (x>al  min¬ 
ing  and  reclamation  operations  con¬ 
ducted  on  lands  where  any  element  of 
the  operations  is  regulated  by  a  State 
shall  comply  with  the  initial  perform¬ 
ance  standards  of  this  Part  according  to 
the  time  schedule  specified  in  §  710.11. 
Part  717  of  this  chapter  establishes  per¬ 
formance  standards  for  surface  effects 
of  imderground  coal  mines.  Initial  regu¬ 
lations  regarding  the  special  Initial 
Performance  Standards  are  established 
by  Part  716  of  this  chapter  for — 

(1)  Surface  coal  mining  operations  on 
steep  slopes; 

( 2 )  Surface  coal  mining  operations  in¬ 
volving  mountaintop  removal; 

(3)  Special  bituminous  coal  mines; 

(4)  Anthracite  surface  coal  mining 
operations; 

(5)  Surface  coal  mining  operations  in 
Alaska;  and 

(6)  Surface  coal  mining  operations  on 
prime  farmlands. 

Where  State  environmwital  protection 
standards  are  adopted  for  a  specific 
State  because  they  are  more  stringent 
than  the  standards  of  Parts  715,  716,  and 
717,  they  will  be  published  in  Part  718  of 
this  chapter. 

(b)  Authorizations  to  operate.  A  copy 
of  all  current  permits,  licenses,  approved 
plans,  or  other  authorizations  to  operate 
the  mine  shall  be  available  for  inspec¬ 
tion  at  or  near  the  mine  site. 

(c)  Mine  maps.  Any  person  conduct¬ 
ing  surface  coal  mining  and  reclamation 
operations  on  and  after  May  3, 1978,  shall 
submit  two  copies  of  an  accurate  map 
of  the  mine  and  permit  area  at  a  scale 
of  1:6000  or  larger.  The  map  shall  show 
as  of  May  3,  1978,  the  lands  from  which 
coal  has  not  yet  been  removed  and  the 
lands  and  structures  which  have  been 
used  or  disturbed  to  facilitate  mining. 
One  copy  of  the  mine  map  shall  be  sub¬ 
mitted  to  the  State  regulatory  authority 
and  one  copy  shall  be  submitted  to  the 
Regional  Director,  OSM,  before  July  3, 
1978. 

§  715.12  Signs  and  markers. 

(a)  Specifications.  All  signs  required 
to  be  posted  shall  be  of  a  standard  de¬ 
sign  that  can  be  seen  and  read  easily 
and  shall  be  made  of  durable  material. 
The  signs  and  other  markers  shall  be 
maintained  during  all  operations  to 
which  they  pertain  and  shall  conform 
to  local  ordinances  and  codes. 

(b)  Mine  and  permit  identification 
signs.  Signs  identifying  the  mine  area 
shall  be  displayed  at  all  points  of  access 
to  the  permit  area  from  public  roads 
and  highways.  Signs  shall  show  the 
name,  business  address,  and  telephone 
number  of  the  permittee  and  identifica¬ 
tion  numbers  of  current  mining  and 
reclamation  permits  or  other  authoriza¬ 
tions  to  operate.  Such  signs  shall  not 
be  removed  until  after  release  of  all 
bonds. 

(c)  Perimeter  markers.  The  perimeter 
of  the  permit  area  shall  be  clearly 
marked  by  durable  and  easily  recognized 
markers,  or  by  other  means  approved  by 
the  regulatory  authority. 
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(d)  Buffer  zone  markers.  Buffer  zones 
as  defined  in  §  715.17  shall  be  marked 
in  a  manner  consistent  with  the  perim¬ 
eter  markers  along  the  interior  boundary 
of  the  buffer  zone. 

(e)  Blasting  signs.  If  blasting  is  neces¬ 
sary  to  conduct  surface  coal  mining  oper¬ 
ations,  signs  reading  “Blasting  Area” 
shall  be  displayed  conspicuously  at  the 
edge  of  blasting  areas  along  access  and 
haul  roads  within  the  mine  property. 
Signs  reading  “Blasting  Area"  and  ex¬ 
plaining  the  blasting  warning  and  all- 
clear  signals  shall  be  posted  at  all  en¬ 
trances  to  the  permit  area. 

(f)  Topsoil  markers.  Where  topsoil  or 
other  vegetation -supporting  material  is 
segregated  and  stockpiled  according  to 
§  715.16(c),  the  stockpiled  material  shall 
be  marked.  Markers  shall  remain  in  place 
rmtil  the  material  is  removed. 

§  715.13  Posfmininp  use  of  land. 

(a)  General.  All  disturbed  areas  shall 
be  restored  in  a  timely  manner  (1)  to 
conditions  that  are  capable  of  support¬ 
ing  the  uses  which  they  were  capable 
of  supporting  before  any  mining,  or  (2) 
to  higher  or  better  uses  achievable  under 
criteria  and  procedures  of  paragraph  (d) 
of  this  section. 

(b)  Determining  premining  use  of 
land.  The  premining  uses  of  land  to 
which  the  postmining  land  use  is  com¬ 
pared  shall  be  those  uses  which  the  land 
previously  supported  if  the  land  had  not 
been  previously  mined  and  had  been 
properly  managed. 

(1)  The  postmining  land  use  for  land 
that  has  been  previously  mined  and  not 
reclaimed  shall  be  judged  on  the  basis 
of  the  highest  and  best  use  that  can 
be  achieved  and  is  compatible  with  sur¬ 
rounding  areas. 

(2)  The  postmining  land  use  for  land 
that  has  received  improper  management 
shall  be  judged  on  the  basis  of  the  pre¬ 
mining  use  of  surrounding  lands  that 
have  received  proper  management. 

(3)  If  the  premining  use  of  the  land 
was  changed  within  5  years  of  the  be¬ 
ginning  of  mining,  the  comparison  of 
postmining  use  to  premining  use  shall 
Include  a  comparison  with  the  historic 
use  of  the  land  as  well  as  its  use  imme¬ 
diately  preceding  mining. 

(c)  Land-use  categories.  Land  use  is 
categorized  in  the  following  groups. 
Change  from  one  to  another  land  use 
category  in  premining  to  postmining 
constitutes  an  alternate  land  use  and 
the  permittee  shall  meet  the  require¬ 
ments  of  paragraph  (d)  of  this  section 
and  all  other  applicable  environmental 
protection  performance  standards  of  this 
chapter. 

(1)  Heavy  industry.  Manufacturing 
facilities,  powerplants,  airports  or  simi¬ 
lar  facilities. 

(2)  Light  industry  and  commercial 
services.  Office  buildings,  stores,  parking 
facilities,  apartment  houses,  motels, 
hotels,  or  similar  facilities. 

(3)  Public  services.  Schools,  hospitals, 
churches,  libraries,  water-treatment  fa¬ 
cilities,  solid-waste  disposal  facilities, 
public  parks  and  recreation  facilities, 
major  transmission  lines,  major  pipe¬ 


lines,  highways,  imderground  and  sur¬ 
face  utilities,  and  other  servicing  struc¬ 
tures  and  appurtenances. 

(4)  Residential.  Single-  and  multiple- 
family  housing  (other  than  apartment 
houses)  with  necessary  support  facilities. 
Support  facilities  may  include  commer¬ 
cial  services  incorporated  in  and  com¬ 
prising  less  than  5  percent  of  the  total 
land  area  of  housing  capacity,  associated 
open  space,  and  minor  vehicle  parking 
and  recreation  facilities  supporting  the 
housing. 

(5)  Cropland.  Land  used  primarily  for 
the  production  of  cultivated  and  close¬ 
growing  crops  for  harvest  alone  or  in  as¬ 
sociation  with  sod  crops.  Land  used  for 
facilities  in  support  of  farming  opera¬ 
tions  are  included. 

(6)  Rangeland.  Includes  rangelands 
and  forest  lands  which  support  a  cover  of 
herbaceous  or  scrubby  vegetation  suit¬ 
able  for  grazing  or  browsing  use. 

(7)  Hayland  or  pasture.  Land  used  pri¬ 
marily  for  the  long-term  production  of 
adapted,  domesticated  forage  plants  to 
be  grazed  by  livestock  or  cut  and  cured 
for  livestock  feed. 

(8)  Forest  land.  Land  with  at  least  a 
25  percent  tree  canopy  or  land  at  least 
10  percent  stocked  by  forest  trees  of  any 
size,  including  land  formerly  having  had 
such  tree  cover  and  that  will  be  naturally 
or  artificially  reforested. 

(9)  Impoundments  of  water.  Land 
used  for  storing  water  for  beneficial  uses 
such  as  stock  ponds,  irrigation,  fire  pro¬ 
tection,  recreation,  or  water  supply. 

(10)  Fish  and  wildlife  habitat  and  rec¬ 
reation  lands.  Wetlands,  fish  and  wild¬ 
life  habitat,  and  areas  managed  primarly 
for  fish  and  wildlife  or  recreation. 

(11)  Combined  uses.  Any  appropriate 
combination  of  land  uses  where  one  land 
use  is  designated  as  the  primary  land  use 
and  one  or  more  other  land  uses  are 
designated  as  secondary  land  uses. 

(d)  Criteria  for  approving  alternative 
postmining  use  of  land.  An  alternative 
postmining  land  use  shall  be  approved 
by  the  regulatory  authority,  after  con¬ 
sultation  with  the  landowner  or  the 
land-management  agency  having  juris¬ 
diction  over  State  or  Federal  lands,  if 
the  following  criteria  are  met.  Proposals 
to  remove  an  entire  coal  seam  running 
through  the  upper  part  of  a  moimtain, 
ridge,  or  hill  must  also  meet  these  cri¬ 
teria  in  addition  to  the  requirements  of 
§  716.3  of  this  chapter. 

(1)  The  proposed  land  use  is  compati¬ 
ble  with  adjacent  land  use  and,  where 
applicable,  with  existing  local.  State  or 
Federal  land  use  policies  and  plans.  A 
written  statement  of  the  views  of  the  au¬ 
thorities  with  statutory  responsibilities 
for  land  use  policies  and  plans  shall  ac¬ 
company  the  request  for  approval.  The 
permittee  shall  obtain  any  required  ap¬ 
proval  of  local.  State  or  Federal  land 
management  agencies,  including  any 
necessary  zoning  or  other  changes  neces¬ 
sarily  required  for  the  final  land  use. 

(2)  Specific  plans  have  been  prepared 
which  show  the  feasibility  of  the  pro¬ 
posed  land  use  as  related  to  needs,  pro¬ 
jected  land  use  trends,  and  markets  and 
that  include  a  schedule  showing  how  the 


proposed  use  will  be  developed  and 
achieved  within  a  reasonable  time  after 
mining  and  be  sustained. -The  regulatory 
authority  may  require  appropriate  dem¬ 
onstrations  to  show  that  the  plaimed 
procedures  are  feasible,  reasonable,  and 
integrated  with  mining  and  reclamation, 
and  that  the  plans  will  result  in  success¬ 
ful  reclamation. 

(3)  Provision  of  any  necessary  public 
facilities  is  assured  as  evidenced  by  let¬ 
ters  of  commitment  from  parties  other 
than  the  permittee,  as  appropriate,  to 
provide  them  in  a  manner  compatible 
with  the  permittee’s  plans. 

(4)  Specific  and  feasible  plans  for  fi¬ 
nancing  attainment  and  maintenance  of 
the  postmining  land  use  including  letters 
of  commitment  from  parties  other  than 
the  permittee  as  appropriate,  if  the  post¬ 
mining  land  use  is  to  be  develop^  by 
such  parties. 

(5)  The  plans  are  designed  under  the 
general  supervision  of  a  registered  pro¬ 
fessional  engineer,  or  other  appropriate 
professional,  who  will  ensure  that  the 
plans  conform  to  applicable  accepted 
standards  for  adequate  land  stability, 
drainage,  and  vegetative  cover,  and  aes¬ 
thetic  design  appropriate  for  the  post¬ 
mining  use  of  the  site. 

(6)  The  proposed  use  or  uses  will 
neither  present  actual  or  probable  haz¬ 
ard  to  public  health  or  safety  nor  will 
they  pose  any  actual  or  probable  threat 
of  water  flow  diminution  or  pollution. 

(7)  The  use  of  uses  will  not  Involve 
unreasonable  delays  in  reclamation. 

(8)  Necessary  approval  of  measures  to 
prevent  or  mitigate  adverse  effects  on 
fish  and  wildlife  has  been  obtained  from 
the  regulatory  authority  and  appropriate 
State  and  Federal  fish  and  wildlife  man¬ 
agement  agencies. 

(9)  Proposals  to  change  premining 
land  uses  of  range,  fish  and  wildlife  hab¬ 
itat,  forest  land,  hayland,  or  pasture  to 
a  postmining  cropland  use,  where  the 
cropland  would  require  continuous  main¬ 
tenance  such  as  seeding,  plowing,  culti¬ 
vation,  fertilization,  or  other  similar 
practices  to  be  practicable  or  to  comply 
with  applicable  Federal,  State,  and  local 
laws,  shall  be  feviewed  by  the  regulatory 
authority  to  assure  that — 

(i)  There  is  a  firm  written  commit¬ 
ment  by  the  permittee  or  by  the  land- 
owner  or  land  manager  to  provide  suf¬ 
ficient  crop  management  after  release  of 
applicable  performance  bonds  to  assure 
that  the  proposed  postmining  cropland 
use  remains  practical  and  reasonable; 

(ii)  There  is  sufficient  water  available 
and  committed  to  maintain  crop  pro¬ 
duction;  and 

(iii)  Topsoil  quality  and  depth  are 
shown  to  be  sufficient  to  support  the  pro¬ 
posed  use. 

(10)  The  regulatory  authority  has 
provided  by  public  notice  not  less  than 
45  days  nor  more  than  60  days  for  in¬ 
terested  citizens  and  local.  State  and 
Federal  agencies  to  review  and  comment 
on  the  proposed  land  use. 

§  715.14  Backfilling  and  grading. 

In  order  to  achieve  the  approximate 
original  contour,  the  permittee  shall,  ex¬ 
cept  as  provided  in  this  section,  trans- 
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port,  backfill,  compact  (where  advisable 
to  ensure  stability  or  to  prevent  leaching 
of  toxic  materials),  and  grade  all  spoil 
material  to  eliminate  all  highwalls,  spoil 
piles,  and  depressions.  C!ut-and-fill  ter¬ 
races  may  be  used  only  in  those  situa¬ 
tions  expressly  identified  in  this  section. 
The  postmining  graded  slopes  must  ap¬ 
proximate  the  premining  natural  slopes 
in  the  area  as  defined  in  paragraph  (a). 

(a)  Slope  measurements.  (1)  To  de¬ 
termine  the  natural  slopes  of  the  area 
before  mining,  sufficient  slopes  to  ade¬ 
quately  represent  the  land  surface  con¬ 
figuration,  and  as  approved  by  the  reg¬ 
ulatory  authority  in  accordance  with  site 
conditions,  must  be  accurately  measured 
and  recorded.  Each  measurement  shall 
consist  of  an  angle  of  inclination  along 
the  prevailing  slope  extending  100  linear 
feet  above  and  below  or  beyond  the  coal 
outcrop  or  the  area  to  be  disturbed:  or, 
where  this  is  impractical,  at  locations 
specified  by  the  regulatory  authority. 
Where  the  area  has  been  previously 
mined,  the  measurements  shall  extend  at 
least  100  feet  beyond  the  limits  of  min¬ 
ing  disturbances  as  determined  by  the 
regulatory  authority  to  be  representative 
of  the  premining  configiu’ation  of  the 
land.  Slope  measurements  shall  take  into 
account  natural  variations  in  slope  so 
as  to  provide  accurate  representation  of 
the  range  of  natural  slopes  and  shall  re¬ 
flect  geomorphic  differences  of  the  area 
to  be  disturbed.  Slope  measurements  may 
be  made  from  topographic  maps  showing 
contour  lines,  having  sufficient  detail  and 
accuracy  consistent  with  the  submitted 
mining  and  reclamation  plan. 

(2)  After  the  disturbed  area  has  been 
graded,  the  final  graded  slopes  shall  be 
measured  at  the  beginning  and  end  of 
lines  established  on  the  prevailing  slope 
at  locations  representative  of  premining 
slope  conditions  and  approved  by  the 
re^atory  authority.  These  measure¬ 
ments  must  not  be  made  so  as  to  allow 
unacceptably  steep  slopes  to  be  con¬ 
structed. 

(b)  Final  graded  slopes.  (1)  The  final 
graded  slopes  shall  not  exceed  either  the 
approximate  premining  slopes  as  de¬ 
termined  according  to  paragraph  (a)  (1) 
and  approved  by  the  regulatory  author¬ 
ity  or  any  lesser  slope  specified  by  the 
regulatory  authority  based  on  considera¬ 
tion  of  soil,  climate,  or  other  characteris¬ 
tics  of  the  surrounding  area.  Postmining 
final  graded  slopes  need  not  be  uniform. 
The  requirements  of  this  paragraph  may 
be  modified  by  the  regulatory  authority 
where  the  mining  is  reaffecting  pre¬ 
viously  mined  lands  that  have  not  been 
restored  to  the  standards  of  this  section 
and  sufficient  spoil  is  not  available  to  re¬ 
turn  to  the  slope  determined  according 
to  paragraph  (a)  (1).  Where  such  modi¬ 
fications  are  approved,  the  permittee 
shall,  as  a  minimum,  be  required  to — 

( i)  Retain  all  overburden  and  spoil  on 
the  solid  portion  of  existing  or  new 
benches:  and 

(ii)  BackfiU  and  grade  to  the  most 
moderate  slope  possible  to  eliminate  the 
highwall  which  does  not  exceed  the 
angle  of  repose  or  such  lesser  slopes  as  is 
necessary  to  assure  stabihty. 


(2)  On  approval  by  the  regulatory  au¬ 
thority  and  In  order  to  conserve  soil 
moisture,  ensure  stability,  and  control 
erosion  on  final  graded  slopes,  cut-and- 
fiU  terraces  may  be  allowed  if  the  ter¬ 
races  are  compatible  with  the  postmin¬ 
ing  land  use  approved  under  §  715.13, 
and  are  appropriate  substitutes  for  con¬ 
struction  of  lower  grades  on  the  re¬ 
claimed  lands.  The  terraces  shall  meet 
the  following  requirements: 

(i)  The  width  of  the  individual  terrace 
bench  shall  not  exceed  20  feet  imless 
specifically  approved  by  the  regulatory 
authority  as  necessary  for  stability,  ero¬ 
sion  control,  or  roads  included  in  the 
approved  postmining  land  use  plan. 

(ii)  The  vertical  distance  between  ter¬ 
races  shall  be  as  specified  by  the  regu¬ 
latory  authority  to  prevent  excessive 
erosion  and  to  provide  long-term  sta¬ 
bility. 

(iii)  The  slope  of  the  terrace  outslope 
shall  not  exceed  lv:2h  (50  percent). 
Outslopes  which  exceed  lv:2h  (50  per¬ 
cent)  may  be  approved  if  they  have  a 
minimum  static  safety  factor  of  more 
than  1.5  and  provide  adequate  control 
over  erosion  and  closely  resemble  the 
surface  configuration  of  the  land  prior 
to  mining.  In  no  case  may  highwalls  be 
left  as  part  of  terraces. 

(iv)  CTulverts  and  underground  rock 
drains  shall  be  used  on  the  terrace  only 
when  approved  by  the  regulatory 
authority. 

(3)  All  operations  on  steep  slopes  of 
20  degrees  or  more  or  on  such  lesser 
slopes  as  the  regulatory  authority  de¬ 
fines  as  a  steep  slope  shall  meet  the  pro¬ 
visions  of  §  716.2  of  this  chapter. 

(c)  Mountaintop  removal.  The  re¬ 
quirements  of  this  paragraph  and  of 
§  716.3  shall  apply  to  surface  mining 
operations  which  remove  entire  coal 
seams  in  the  upper  part  of  a  mountain, 
ridge,  or  hill  by  removing  all  of  the  over¬ 
burden,  and  where  the  requirements  for 
achieving  the  approximate  original  con¬ 
tour  of  this  section  cannot  be  met.  Final 
graded  top  plateau  slopes  on  the  mined 
area  shall  be  less  than  Iv.bh  so  as  to 
create  a  level  plateau  or  gently  rolling 
configuration  and  the  outslopes  of  the 
plateau  shall  not  exceed  \v\2h,  except 
where  engineering  data  substantiates 
and  the  regvilatory  authority  finds  that  a 
minimum  static  safety  factor  of  1.5  (or 
higher  factors  specified  by  the  regula¬ 
tory  authority)  will  be  attained.  Al¬ 
though  the  area  need  not  be  restored  to 
approximate  original  contour,  all  high¬ 
walls,  spoil  piles,  and  depressions  except 
as  provided  in  paragraphs  (d)  and  (e) 
of  this  section  shall  be  eliminated.  All 
mountaintop  removal  operations  shall  in 
addition  meet  the  provisions  of  §  716.3 
of  this  chapter. 

(d)  Small  depressions.  The  require¬ 
ment  of  this  section  to  achieve  approxi¬ 
mate  original  contour  does  not  prohibit 
construction  of  small  depressions  if  they 
are  approved  by  the  regulatory  authority 
to  minimize  erosion,  conserve  soil  mois¬ 
ture  or  promote  revegetation.  These  de¬ 
pressions  shall  be  compatible  with  the 
approved  postmining  land  use  and  shall 
not  be  inappropriate  substitutes  for  con¬ 


struction  of  lower  grades  on  the  re¬ 
claimed  lands.  Depressions  approved 
imder  this  section  shall  have  a  holding 
capacity  of  less  than  1  cubic  yard  of 
water  or,  if  it  is  necessary  that  they  be 
larger,  shall  not  restrict  normal  access 
throughout  the  area  or  constitute  a 
hazard.  Large,  permanent  impound¬ 
ments  shall  be  governed  by  paragraph 

(e)  of  this  section  and  by  §  715.17. 

(e)  Permanent  impoundments.  Per¬ 
manent  impoundments  may  be  retained 
in  mined  and  reclaimed  areas  provided 
all  highwalls  are  eliminated  by  grading 
to  appropriate  contour  and  the  provi¬ 
sions  for  postmining  land  use  (§  715.13) 
and  protection  of  the  hydrologic  balance 
(§  715.17)  are  met.  No  impoundments 
shall  be  constructed  on  top  of  areas  in  ' 
which  excess  materials  are  deposited 
pursuant  to  §  715.15  of  this  part.  Im¬ 
poundments  shall  not  be  used  to  meet 
the  requirements  of  paragraph  (j)  of 
this  section. 

(f)  Definition  of  thin  and  thick  re¬ 
stored  overburden.  The  thin  overburden 
provisions  of  paragraph  (g)  of  this  sec¬ 
tion  may  apply  only  where  the  final 
thickness  is  less  than  0.8  of  the  initial 
thickness.  The  thick  overburden  provi¬ 
sions  of  paragraph  (h)  of  this  section 
may  apply  only  where  the  final  thickness 
is  greater  than  1.2  of  the  initial  thick¬ 
ness.  Initial  thickness  is  the  sum  of  the 
overburden  thickness  and  coal  thickness. 
Pinal  thickness  is  the  product  of  the 
overburden  thickness  times  the  bulking 
factor  to  be  determined  for  each  mine 
area.  The  provisions  of  p?iragraph  (g) 
and  (h)  apply  only  when  operations  can¬ 
not  be  carried  out  to  comply  with  the  re¬ 
quirements  of  paragraph  (a)  of  this  sec¬ 
tion  to  achieve  the  approximate  original 
contour. 

(g)  Thin  overburden.  In  surface  coal 
mining  operations  carried  out  continu¬ 
ously  in  the  same  limited  pit  area  for 
more  than  1  year  from  the  day  coal-re¬ 
moval  operations  begin  and  where  the 
volume  of  all  available  spoil  and  suitable 
waste  materials  is  demonstrated  to  be  in¬ 
sufficient  to  achieve  approximate  original 
contour,  surface  coal  mining  operations 
shall  be  conducted  to  meet,  at  a  mini¬ 
mum,  the  following  standards; 

(1)  Transport,  backfill,  and  grade,  us¬ 
ing  all  available  spoil  and  suitable  waste 
materials  from  the  entire  mine  area,  to 
attain  the  lowest  practicable  stable 
grade,  which  may  not  exceed  the  angle 
of  repose,  and  to  provide  adequate  drain¬ 
age  and  long-term  stability  of  the  re¬ 
graded  areas. 

(2)  Eliminate  highwalls  by  grading  or 
backfilling  to  stable  slopes  not  exceeding 
lv:2h  (50  percent),  or  such  lesser  slopes 
as  the  regulatory  authority  may  specify 
to  reduce  erosion,  maintain  the  hydro- 
logic  balance,  or  allow  the  approved  post¬ 
mining  land  use. 

(3)  Transport,  backfill,  grade,  and  re- 
vegetate  to  achieve  an  ecologically  sound 
land  use  compatible  with  the  prevailing 
land  use  in  unmined  areas  surrounding 
the  permit  area. 

(4)  Transport,  backfill,  and  grade  to 
ensure  the  impoimdments  are  construct¬ 
ed  only  where  it  has  been  demonstrated 
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to  the  regulatory  authority’s  satisfaction 
that  all  requirements  of  §  715.17  have 
been  met  and  that  the  impoundments 
have  been  approved  by  the  regulatory 
authority  as  meeting  the  requirements  of 
this  part  and  all  other  applicable  Federal 
and  State  regulations. 

(h)  Thick  overburden.  In  surface  coal 
mining  operations  where  the  volume  of 
speil  is  demonstrated  to  be  more  than 
sufficient  to  achieve  the  approximate 
original  contour  surface  coal  mining 
operations  shall  be  conducted  to  meet 
at  a  minimum  the  following  standards: 

(1)  Transport,  backfill,  and  grade  all 
spoil  and  wastes  not  required  to  achieve 
approximate  original  contour  in  the  sur¬ 
face  mining  area  to  the  lowest  practicable 
grade. 

(2)  Deposit,  backfill,  and  grade  excess 
spoil  and  wastes  only  within  the  permit 
area  and  dispose  of  such  materials  in 
conformance  with  this  part. 

(3)  Transport,  backfill,  and  grade  ex¬ 
cess  sp>oil  and  wastes  to  maintain  the 
hydrologic  balance  in  accordance  with 
this  part  and  to  provide  long-term  sta¬ 
bility. 

(4)  Transport,  backfill,  grade,  and  re¬ 
vegetate  wastes  and  excess  spoil  to 
achieve  an  ecologically  sound  land  use 
compatible  with  the  prevailing  land  uses 
in  unmined  areas  surrounding  the  per¬ 
mit  area. 

(5)  Eliminate  all  highwalls  and  de¬ 
pressions  except  as  stated  in  paragraph 
(e)  of  this  section  by  backfilling  with 
spoil  and  suitable  waste  materials. 

(i)  Regaling  or  stabilizing  rills  and 
gullies.  When  rills  or  gullies  deeper  than 
9  inches  form  in  areas  that  have  been 
regarded  and  the  topsoil  replaced  but 
vegetation  has  not  yet  been  established 
the  pjermittee  shall  fill,  grade,  or  other¬ 
wise  stabilize  the  rills  and  gullies  and 
reseed  or  replant  the  areas  according  to 
§  715.20.  The  regulatory  authority  shall 
sp>ecify  that  rills  or  gullies  of  lesser  size 
be  stabilized  if  the  rills  or  gullies  wdll  be 
disruptive  to  the  approved  postmining 
land  use  or  may  result  in  additional 
erosion  and  sedimentation. 

(j)  Covering  coal  and  acid- forming, 
toxic-forming, ~  combustible,  and  other 
waste  materials;  stabilizing  backfilled 
materials;  and  using  waste  material  for 
fill.  (1)  Cover  All  exposed  coal  seams 
remaining  after  mining  and  any  acid¬ 
forming,  toxic-forming,  combustible  ma¬ 
terials,  or  any  other  waste  materials 
identified  by  the  regulatory  authority 
that  are  exposed,  used,  or  produced 
during  mining  shall  be  covered  with  a 
minimum  of  4  feet  of  nontoxic  and 
noncombustible  material;  or,  if  neces¬ 
sary,  treated  to  neutralize  toxicity  in 
order  to  prevent  water  p)ollution  and 
sustained  combustion,  and  to  minimize 
adverse  effects  on  plant  growth  and  land 
uses.  Where  necessary  to  protect  against 
upward  migration  of  salts,  exposure  by 
erosion,  to  provide  an  adequate  depth  for 
plant  growth,  or  to  otherwise  meet  local 
conditions,  the  regulatory  authority  shall 
specify  thicker  amounts  of  cover  using 
nontoxic  material.  Acid-forming  or 
toxic-forming  material  shall  not  be 


buried  or  stored  in  proximity  to  a  drain¬ 
age  coiu^e  so  as  to  cause  or  pose  a  threat 
of  water  pollution  or  otherwise  violate 
the  provisions  of  §  715.17  of  this  part. 

(2)  Stabilization.  Backfilled  materials 
shall  be  selectively  placed  and  com¬ 
pacted  wherever  necessary  to  prevent 
leaching  of  toxic-forming  materials  into 
surface  or  subsuface  waters  in  accord¬ 
ance  with  §  715.17  and  wherever  neces¬ 
sary  to  ensure  the  stabihty  of  the  back¬ 
filled  materials.  The  method  of  compact¬ 
ing  material  and  the  design  specifications 
shall  be  approved  by  the  regulatory  au¬ 
thority  before  the  toxic  materials  are 
covert. 

(3)  Use  of  waste  materials  as  fill.  Be¬ 
fore  waste  materials  from  a  coal  prepara¬ 
tion  or  conversion  facility  or  frmn  other 
activities  conducted  outside  the  permit 
area  such  as  municpal  wastes  are  used 
for  fill  material,  it  must  be  demonstrated 
to  the  regulatory  authority  by  hydro- 
geological  means  and  chemical  and 
physical  analyses  that  use  of  these  ma¬ 
terials  will  not  adversely  affect  water 
quality,  water  flow,  and  vegetation;  will 
not  present  hazards  to  public  health  and 
safety;  and  will  not  cause  instability  in 
the  backfilled  area. 

(k)  Grading  along  the  coutour.  All 
final  grading,  preparation  of  overburden 
before  replacement  of  topsoil,  and  place¬ 
ment  of  topsoil,  in  accordance  with 
§  715.16,  shall  be  done  along  the  contour 
to  minimize  subsequent  erosion  and  in¬ 
stability.  If  such  grading,  preparation  or 
placement  along  the  contour  would  be 
hazardous  to  equipment  operators  then 
grading,  preparation  or  placement  in  a 
direction  other  than  generally  parallel 
to  the  contour  may  be  used.  In  all  cases, 
grading,  preparation,  or  placement  shall 
be  conducted  in  a  manner  which  mini¬ 
mizes  erosion  and  provides  a  surface  for 
replacement  of  topsoil  which  will  mini¬ 
mize  slippage. 

§  715.15  Dii>pu!<al  of  spoil  and  Mustr  ma- 
toriuls  in  areas  other  than  the  mine 
workings  or  excavations. 

(a)  Disposal  of  spoil  in  other  than 
valley  or  head-of-hollow  fills.  Spoil  not 
required  to  achieve  the  approximate  orig¬ 
in^  contour  shall  be  transported  to  and 
placed  in  a  controlled  (engineered)  man¬ 
ner  in  disposal  areas  other  than  the  mine 
workings  or  excavations  only  if  all  the 
following  conditions,  in  addition  to  the 
other  requirements  of  this  part,  are  met: 

(l)  The  disposal  areas  shall  be  within 
the  permit  area,  and  they  must  be  ap¬ 
proved  by  the  regulatory  authority  as 
suitable  for  construction  of  fills  in  ac¬ 
cordance  with  the  requirements  of  this 
paragraph. 

(2 )  The  disposal  areas  shall  be  located 
on  the  most  moderate  sloping  and  natu¬ 
rally  stable  areas  available  as  approved 
by  the  regulatory  authority.  Where  pos¬ 
sible,  fill  materials  suitable  for  disposal 
shall  be  placed  upon  or  above  a  natural 
terrace,  bench,  or  berm  if  such  place¬ 
ment  provides  additional  stability  and 
prevents  mass  movement. 

(3)  The  fill  shall  be  designed  using 
recognized  professional  standards,  certi¬ 


fied  by  a  registered  professional  engineer, 
and  approved  by  the  regulatory  author¬ 
ity. 

(4)  Where  the  slope  in  the  disposal 
area  exceeds  \v.2.Zh  (36  percent),  or 
such  lesser  slope  designated  by  the  regu¬ 
latory  authority  based  on  local  condi¬ 
tions,  measures  such  as  keyway  cuts  (ex¬ 
cavations  to  stable  bedrock)  or  rock  toe 
buttresses  shall  be  constructed  to  stabi¬ 
lize  the  fill. 

(5)  The  disposal  area  does  not  contain 
springs,  natural  water  courses,  or  wet 
weather  seeps  unless  lateral  drains  are 
constructed  from  the  wet  areas  to  the 
underdrains  in  such  a  manner  that  in¬ 
filtration  of  the  water  into  the  spoil  pile 
will  be  prevented. 

(6)  All  organic  material  shall  be  re¬ 
moved  from  the  disposal  area  and  the 
topsoil  must  be  removed  and  segregated 
pursuant  to  §  715.16  before  the  material 
is  placed  in  the  disposal  area.  However, 
if  approved  by  the  regulatory  authority, 
organic  material  may  be  used  as  mulch 
or  may  be  included  in  the  topsoil. 

(7)  The  spoil  shall  be  transported  and 
placed  in  a  controlled  manner,  concur¬ 
rently  compacted  as  necessary  to  ensure 
mass  stability  and  prevent  mass  move¬ 
ment,  covered,  and  graded  to  allow  sur¬ 
face  and  subsurface  drainage  to  be  com¬ 
patible  with  the  natural  surroundings, 
and  to  ensure  long-term  stability.  The 
final  configuration  of  the  fill  must  be 
suitable  for  postmining  land  uses  ap¬ 
proved  in  accordance  with  §  715.13.  Ter¬ 
races  shall  not  be  constructed  unless  ap¬ 
proved  by  the  regulatory  authority. 

(8)  If  any  portion  of  the  fill  inter¬ 
rupts,  obstructs,  or  encroaches  upon  any 
natural  drainage  channel,  the  entire  fill 
is  classified  as  a  valley  or  head-or -hollow 
fill  and  must  be  designed  and  constructed 
in  accordance  with  the  requirements  of 
paragraph  (b)  of  this  section. 

(9)  The  fill  shall  be  inspected  for  sta¬ 
bility  by  a  registered  engineer  or  other 
qualified  professional  specialist  during 
critical  construction  periods  to  assure  re¬ 
moval  of  all  organic  material  and  top¬ 
soil,  placement  of  under-drainage  sys¬ 
tems,  and  proper  construction  of  ter¬ 
races  according  to  the  approved  plan. 
The  registered  engineer  or  other  quali¬ 
fied  professional  specialist  shall  provide 
a  certified  report  after  each  inspection 
that  the  fill  has  been  constructed  as 
specified  in  the  design  approved  by  the 
regulatory  authority. 

(b)  Disposal  of  spoil  in  valley  or  head- 
of-hollow  fills.  Waste  material  must  not 
be  disposed  of  in  valley  or  head-of-hol¬ 
low  fills.  Spoil  to  be  disposed  of  in  natural 
valleys  must  be  placed  in  accordance  with 
the  following  requirements: 

(1)  The  disposal  areas  shall  be  within 
the  permit  area,  and  they  must  be  ap¬ 
proved  by  the  regulatory  authority  as 
suitable  for  construction  of  fills  in  ac¬ 
cordance  with  the  requirements  of  para¬ 
graph  (b). 

(2)  The  disposal  site  shall  be  near  the 
ridge  top  of  a  valley  selected  to  increase 
the  stability  of  the  fill  and  to  reduce  the 
drainage  area  above  the  fill.  Where  pos¬ 
sible,  spoil  shall  be  placed  above  a  natural 
terrace,  bench,  or  berm,  if  such  place- 
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ment  provides  additional  stability  and 
prevents  mass  movement. 

(3)  The  fill  shall  be  designed  using  rec¬ 
ognized  professional  standards,  certified 
by  a  registered  professional  engineer  and 
approved  by  the  regulatory  authority. 

(4)  All  organic  material  shall  be  re¬ 
moved  from  the  disposal  area  and  the 
topsoil  must  be  removed  and  segregated 
pursuant  to  §  715.16  of  this  part  before 
the  material  is  placed  in  the  disposal 
area.  However,  if  approved  by  the  regula¬ 
tory  authority,  organic  material  may  be 
used  as  mulch  or  may  be  included  in  the 
topsoil. 

(5)  Where  the  slope  in  the  disposal 
area  exceeds  lr:2.81i  (36  percent),  or 
such  lesser  slope  designated  by  the  regu¬ 
latory  authority  based  on  local  condi¬ 
tions,  measures  such  as  keyway  cuts  (ex¬ 
cavations  to  stable  bedrock)  or  rock  toe 
buttresses  shall  be  constructed  to  stabi¬ 
lize  the  fill. 

(6)  A  system  of  underdrains  con¬ 
structed  of  durable  rock  shall  be  installed 
along  the  natural  drainage  system,  shall 
extend  from  the  toe  to  the  head  of  the 
fill  and  contain  lateral  drains  to  each 
area  of  potential  drainage  or  seepage.  In 
constructing  the  underdrains,  no  more 
than  10  percent  of  the  rock  may  be  less 
than  12  inches  in  size  and  no  single  rock 
may  be  larger  than  25  iiercent  of  the 
width  of  the  drain.  No  rock  shall  be  used 
in  underdrains  if  it  tends  to  easily  dis¬ 
integrate  and  thereby  clog  the  drain  or 
if  it  is  acid-forming  or  toxic-forming. 


The  minimum 
drain  shall  be : 

size  of  the  main 

imder- 

Predominant 

Minimum  size  of 

Total  amount  of 

type  of  fill 

drain  in  feet 

till  material 

material 

Width 

Height 

Less  than  1  million 

Sandstone _ 

10 

4 

yd^. 

Do . . 

Shale . 

16 

8 

More  than  1  million 

Sandstone _ 

16 

8 

yd3. 

Do . 

Shale . . 

16 

8 

(7)  Spoil  shall  be  transported  and 
placed  in  a  controlled  manner  and  con¬ 
currently  compacted  as  specified  by  the 
regulatory  authority  in  lifts  that  are  less 
than  4  feet  thick  in  order  to  achieve  the 
densities  designed  to  ensure  mass  stabil¬ 
ity,  to  prevent  mass  movement,  to  avoid 
contamination  of  the  rock  \mderdrain 
and  to  prevent  formation  of  voids.  The 
final  configuration  of  the  fill  must  be 
suitable  for  postmining  land  uses  ap¬ 
proved  in  accordance  with  §  715.13. 

(8)  Terraces  shall  be  constructed  to 
stabilize  the  face  of  the  fill.  The  outslope 
of  each  terrace  shall  not  exceed  50  feet 
in  length  and  the  width  of  the  terrace 
shall  not  be  less  than  20  feet. 

(9)  The  tops  of  the  fill  and  each  ter¬ 
race  shall  be  graded  no  steeper  than 
\v:2Qh  (5  percent)  and  "shall  be  con¬ 
structed  to  drain  surface  water  to  the 
sides  of  the  fill  where  stabilized  surface 
channels  shall  be  established  off  the  fill 
to  carry  drainage  away  from  the  fill. 
Drainage  shall  not  be  directed  over  the 
outslope  of  the  fill  imless  approved  by 
the  regulatory  authority. 


(10)  All  siufface  drainage  from  the  un¬ 
disturbed  area  above  the  fill  shall  be  di¬ 
verted  away  from  the  fill  by  approved 
structures  leading  into  water  courses. 

(11)  The  outslope  of  the  fill  shall  not 
exceed  \v:2h  (50  percent).  The  regula¬ 
tory  authority  may  require  a  flatter  slope. 

(12)  The  fill  shall  be  inspected  for  sta¬ 
bility  by  a  registered  engineer  or  other 
qualified  professional  specialist  during 
critical  construction  periods  and  at  least 
quarterly  throughout  construction  to  as¬ 
sure  removal  of  all  organic  material  and 
topsoil,  placement  of  underdrainage  sys¬ 
tems,  and  proper  construction  of  terraces 
according  to  the  approved  plan.  The  reg¬ 
istered  engineer  or  other  qualified  pro¬ 
fessional  specialist  shall  provide  a  cer¬ 
tified  report  after  each  inspection  that 
the  fill  has  been  constructed  as  specified 
in  the  design  approved  by  the  regulatory 
authority. 

§  715.16  Topsoil  handling. 

To  prevent  topsoil  from  being  con¬ 
taminated  by  spoil  or  waste  materials, 
the  permittee  shall  remove  the  topsoil 
as  a  separate  operation  from  areas  to  be 
disturbed.  Topsoil  shall  be  immediately 
redistributed  according  to  the  require¬ 
ments  of  paragraph  (b)  of  this  section 
on  areas  graded  to  the  approved  post¬ 
mining  configuration.  The  topsoil  shall 
be  segregated,  stockpiled,  and  protected 
from  wind  and  water  erosion  and  from 
contaminants  which  lessen  its  capability 
to  support  vegetation  if  sufficient  graded 
areas  are  not  immediately  available  for 
redistribution. 

(a)  Topsoil  removal.  All  topsoil  to  be 
salvaged  shall  be  removed  before  any 
drilling  for  blasting,  mining,  or  other 
surface  disturbance. 

(1)  All  topsoil  shall  be  removed  unless 
use  of  alternative  materials  is  approved 
by  the  regulatory  authority  in  accord¬ 
ance  with  subparagraph  (4).  Where  the 
removal  of  topsoil  results  in  erosion  that 
may  cause  air  or  water  pollution,  the  reg¬ 
ulatory  authority  shall  limit  the  size  of 
the  area  from  which  topsoil  may  be  re¬ 
moved  at  any  one  tine  and  specify 
methods  of  treatment  to  control  erosion 
of  exposed  overburden. 

(2)  All  of  the  A  horizon  of  the  topsoil 
as  identified  by  soil  surveys  shall  be  re¬ 
moved  according  to  paragraph  (a)  and 
then  replaced  on  disturbed  areas  as  the 
surface  soil  layers.  Where  the  A  horizon 
is  less  than  6  inches,  a  6-inch  layer 
that  includes  the  A  horizon  and  the  un¬ 
consolidated  material  immediately  be¬ 
low  the  A  horizon  (or  all  unconsolidated 
material  if  the  total  available  is  less  than 
6  inches)  shall  be  removed  and  the  mix¬ 
ture  segregated  and  replaced  as  the 
surface  soil  layer. 

(3)  Where  necessary  to  obtain  soil 
productivity  consistent  with  postmining 
land  use,  the  regulatory  authority  may 
require  that  the  B  horizon  or  portions  of 
the  C  horizon  or  other  underlying  layers 
demonstrated  to  have  comparable  qual¬ 
ity  for  root  development  be  segregated 
and  replaced  as  subsoil. 

(4)  Selected  overburden  materials  may 
be  used  Instead  of,  or  as  a  supplement  to, 
topsoil  where  the  resulting  soil  medium 
is  equal  to  or  more  suitable  for  vege¬ 


tation,  and  if  all  the  following  require¬ 
ments  are  met: 

(1)  The  permittee  demonstrates  that 
the  selected  overburden  materials  or  an 
overburden-topsoil  mixture  is  more 
suitable  for  restoring  land  capability 
and  productivity  by  the  results  of  chemi¬ 
cal  and  physical  analyses.  These  anal¬ 
yses  shall  include  determinations  of  pH, 
percent  organic  material,  nitrogen,  phos¬ 
phorus,  potassium,  texture  class,  and 
water-holding  capacity,  and  such  other 
analyses  as  required  by  the  regulatory 
authority.  The  regulatory  authority  also 
may  require  that  results  of  field-site 
trials  or  greenhouse  tests  be  used  to 
demonstrate  the  feasibility  of  using  such 
overburden  materials. 

(ii)  The  chemical  and  physical  anal¬ 
yses  and  the  results  of  field -site  trials 
and  greenhouse  tests  are  accompanied 
by  a  certification  from  a  qualified  soil 
scientist  or  agronomist. 

(iii)  The  alternative  material  is  re¬ 
moved,  segregated,  and  replaced  in  con¬ 
formance  with  this  section. 

(b)  Topsoil  redistribution.  (1)  After 
final  grading  and  before  the  topsoil  is 
replaced,  regraded  land  shall  be  scarified 
or  otherwise  treated  to  eliminate  slip¬ 
page  surfaces  and  to  promote  root  pene¬ 
tration. 

(2)  Topsoil  shall  be  redistributed  in  a 
manner  that — 

(i)  Achieves  an  approximate  uniform 
thickness  consistent  with  the  postmining 
land  uses; 

(ii)  Prevents  excess  compaction  of  the 
spoil  and  topsoil;  and 

(iii)  Protects  the  topsoil  from  wind 
and  water  erosion  before  it  is  seeded  and 
planted. 

(c)  Topsoil  stora.-'e.  If  the  permit  al¬ 
lows  storage  of  topsoil,  the  stockpiled 
topsoil  shall  be  placed  on  a  stable  area 
within  the  permit  area  where  it  will  not 
be  disturbed  or  be  exposed  to  excessive 
water,  wind  erosion,  or  contaminants 
which  lessen  its  capability  to  support 
vegetation  before  it  can  be  redistributed 
on  terrain  graded  to  final  contour. 
Stockpiles  shall  be  selectively  placed 
and  protected  from  wind  and  water 
erosion,  unnecessary  compaction,  and 
contamination  by  undesirable  materials 
either  by  a  vegetative  cover  as  defined 
in  §  715.20(g)  or  by  other  methods  dem¬ 
onstrated  to  provide  equal  protection 
such  as  snow  fences,  chemical  binders, 
and  mulching.  Unless  approved  by  the 
regulatory  authority,  stockpiled  topsoil 
shall  not  be  moved  until  required  for  re¬ 
distribution  on  a  disturbed  area. 

(d)  Nutrients  and  soil  amendments. 
Nutrients  and  soil  amendments  in  the 
amounts  and  analyses  as  determined  by 
soil  tests  shall  be  applied  to  the  surface 
soil  layer  so  that  it  will  support  the 
postmining  requirements  of  §  715.13  and 
the  revegetation  requirements  of 
§  715.20. 

§  715.17  Prolci’lion  of  the  liydrologir 
system. 

The  permittee  shall  plan  and  conduct 
coal  mining  and  reclamation  operations 
to  minimize  disturbance  to  the  prevail- 
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ing  hydrologic  balance  in  order  to 
prevent  long-term  adverse  changes  in 
the  hydrologic  balance  that  could  result 
from  surface  coal  mining  and  reclama¬ 
tion  operations,  both  on-  and  off-site. 
Changes  in  water  quality  and  quantity, 
in  the  depth  to  ground  water,  and  in 
the  location  of  surface  water  drainage 
channels  shall  be  minimized  such  that 
the  postmining  land  use  of  the  disturbed 
land  is  not  adversely  affected  and  ap¬ 
plicable  Federal  and  State  statutes  and 
regulations  are  not  violated.  The  per¬ 
mittee  shall  conduct  operations  so  as  to 
minimize  water  pollution  and  shall, 
where  necessary,  use  treatment  methods 
to  control  water  pollution  .The  per¬ 
mittee  shall  emphasize  surface  coal 
mining  and  reclamation  practices  that 
will  prevent  or  minimize  water  pollution 
and  changes  in  flows  in  preference  to 
the  use  of .  water  treatment  facilities. 
Practices  to  control  and  minimize  pol¬ 
lution  include,  but  are  not  limited  to, 
stabilizing  disturbed  areas  through 
grading,  diverting  runoff,  achieving 
quick  growing  stands  of  temporary  vege¬ 
tation,  lining  drainage  channels  with 
rock  or  vegetation,  mulching,  sealing 
acid-forming  and  toxic-forming  mate¬ 
rials,  and  selectively  placing  waste  ma¬ 
terials  in  backfill  areas.  If  pollution  can 
be  controlled  only  by  treatment,  the 
permittee  shall  operate  and  maintain  the 
necessary  water-treatment  facilities  for 
as  long  as  treatment  is  required. 

§71S.17(a)  Water  quality  staiidardji 
and  effluent  limitation!*. 

All  surface  drainage  from  the  dis¬ 
turbed  area,  including  disturbed  areas 
that  have  been  graded,  seeded,  or 
planted,  shall  be  passed  through  a  sedi¬ 
mentation  pond  or  a  series  of  sedimenta¬ 
tion  ponds  before  leaving  the  permit 
area.  Sedimentation  ponds  shall  be  re¬ 
tained  until  drainage  from  the  disturbed 
area  has  met  the  water  quality  require¬ 
ments  of  this  section  and  the  revegeta¬ 
tion  requirements  of  §  715.20  have  been 
met.  The  regulatory  authority  may  grant 
exempticms  from  this  requirement  only 
when  the  disturbed  drainage  area  within 
the  total  disturbed  area  is  small  and  if 
the  permittee  shows  that  sedimentation 
ponds  are  not  necessary  to  meet  the  ef¬ 
fluent  limitations  of  this  paragraph  and 
to  maintain  water  quality  in  downstream 
receivin  gwaters.  For  purpose  of  this  sec¬ 
tion  only,  disturbed  area  shall  not  include 
those  areas  in  which  only  diversion 
ditches,  sedimentation  ponds,  or  roads 
are  installed  in  accordance  with  this  sec¬ 
tion  and  the  upstream  area  is  not  other¬ 
wise  disturbed  by  the  permittee.  Sedi¬ 
mentation  ponds  required  by  this  para¬ 
graph  shall  be  constructed  in  accordance 
with  paragraph  (e)  of  this  section  in 
appropriate  locations  prior  to  any  min¬ 
ing  in  the  affected  drainage  area  in 
order  to  control  sedimentation  or  other¬ 
wise  treat  water  in  accordance  with  this 
paragraph.  Discharges  from  areas  dis¬ 
turbed  by  surface  coal  mining  and  recla¬ 
mation  operations  must  meet  all  appli¬ 
cable  Federal  and  State  laws  and  regu- 
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lations  and,  at  a  minimvun,  the  following 
numerical  efQuent  limitations: 


Effi.vrnt  Limitations,  in  Miluobams  per  Liter, 
mg/1,  Except  fob  pU 


Effluent 

chariictoristics 

Maximum 
allowable  * 

Average  ol 
daily  values 
for  30 
consecutiv 
discharge 
days  * 

Iron,  total _ 

7.0 

3.5 

Manganese,  total _ 

4.0 

2.0 

Total  susiHiiidcd 
solids  >. 

7a  0 

35.0 

pUi 

Within  the  . 
range  8. 0  to 
9.0. 

>  Based  on  representative  sampling. 

•  In  Axiiona,  Colorado,  Montaoia,  New  Mexico,  North 
Dakota,  South  Dakota,  Utah,  and  Wyoming,  totai  sus¬ 
pended  solids  limitations  will  be  determined  on  a  case- 
by-case  basis,  but  they  must  not  be  weater  than  4S 
mg/1  (maximum  allowable)  and  30  mg/1  (average  of  daily 
value  for  30  consecutive  discharge  days)  based  on  a 
representative  sampling. 

» Wliere  the  application  of  neutralization  and  sedimen¬ 
tation  treatment  technology  results  in  inability  to 
comply  with  the  manganese  limitations  set  forth,  the 
regulatory  authority  may  allow  the  pU  level  in  the  dis¬ 
charge  to  exceed  to  a  small  extent  the  upper  limit  of  9.0 
in  order  that  the  manganese  limitations  will  be  achieved. 

(1)  Any  overflow  or  other  discharge 
of  surface  water  from  the  disturbed 
area  within  the  permit  area  demon¬ 
strated  by  the  permittee  to  result  from 
a  precipitation  event  larger  than  a  10- 
year,  24-hour  frequency  event  will  not 
be  subject  to  the  efifluent  limitatfons  of 
paragraph  (a). 

(2)  The  permittee  shall  install,  op¬ 
erate,  and  maintain  adequate  facilities 
to  treat  any  water  discharged  from  the 
disturbed  area  that  violates  applicable 
Federal  or  State  laws  or  regulations  or 
the  limitations  of  paragraph  (a).  If  the 
pH  of  waters  to  to  be  discharged  from 
the  distiurbed  area  is  normally  less  than 
6.0,  an  automatic  lime  feeder  or  other 
neutralization  process  approved  by  the 
regulatory  authority  shall  be  installed, 
operated,  and  maintained.  If  the  regu¬ 
latory  authority  finds  (1)  that  small 
and  infrequent  treatment  requirements 
to  meet  applicable  standards  do  not  ne¬ 
cessitate  use  of  an  automatic  neutrali¬ 
zation  process,  and  (2)  that  the  mine 
normally  produces  less  than  500  tons  of 
coal  per  day,  then  the  regulatory  author¬ 
ity  may  approve  the  use  of  a  manual 
system  if  the  permittee  ensures  consist¬ 
ent  and  timely  treatment. 

(b)  Surface-water  monitoring.  (1) 
The  permittee  shall  submit  for  approval 
by  the  regulatory  authority  a  surface- 
water  monitoring  program  which  meets 
the  following  requirements: 

(i)  Provides  adequate  monitoring  of 
all  discharge  from  the  disturbed  area. 

(ii)  Provides  adequate  data  to  de¬ 
scribe  the  likely  daily  and  seasonal  va¬ 
riation  in  discharges  from  the  disturbed 
area  in  terms  of  water  flow,  pH,  total 
iron,  total  manganese,  and  total  sus¬ 
pended  solids  and,  if  requested  by  the 
regulatory  authority,  any  other  param¬ 
eter  characteristic  of  the  discharge. 

(iii)  Provides  monitoring  at  appropri¬ 
ate  frequencies  to  measure  normal  and 
abnormal  variations  in  concentrations. 

(iv)  Provides  an  analytical  quality 
control  system  including  standard  meth- 
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ods  of  analysis  such  as  those  specified 
in  40  CFR  136. 

(v)  Provides  a  regular  report  of  all 
measurements  to  the  regulatory  author¬ 
ity  within  60  days  of  sample  collection 
unless  violations  of  permit  conditions  oc- 
ciu:  in  which  case  the  regulatory  author¬ 
ity  shall  be  notified  immediately  after 
receipt  of  analytical  results  by  the  per¬ 
mittee.  If  the  discharge  is  subject  to  reg¬ 
ulation  by  a  Federal  or  State  permit  is¬ 
sued  in  compliance  with  the  Federal  Wa¬ 
ter  Pollution  Control  Act  Amendment  of 
1972  (33  U.S.C.  §§  1251-1378),  a  copy  of 
the  completed  reporting  form  supplied  to 
meet  the  permit  requirements  may  be 
submitted  to  the  regulatory  authority  to 
satisfy  the  reporting  requirements  if  the 
data  meet  the  sampling  frequency  and 
other  requirements  of  this  paragraph. 

(2)  After  disturbed  areas  have  been 
regraded  and  stabiiized  in  accordance 
with  this  part,  the  permittee  shall  moni¬ 
tor  surface  water  flow  and  quality.  Data 
from  this  monitoring  shall  be  used  to 
demonstrate  that  the  quality  and  quan¬ 
tity  of  runoff  without  treatment  will  be 
consistent  with  the  requirement  of  this 
section  to  minimize  disturbance  to  the 
prevailing  hydrologic  balance  and  with 
the  requirements  of  this  part  to  attain 
the  approved  postmining  land  use.  These 
data  shall  provide  a  basis  for  approval  by 
the  regulatory  authority  for  removal  of 
water  quality  or  flow  control  systems  and 
for  determining  when  the  requirements 
of  this  section  are  met.  The  regulatory 
authority  shall  determine  the  nature  of 
data,  frequency  of  collection,  and  report¬ 
ing  requirements. 

(3)  Equipment,  structures,  and  other 
measures  necessary  to  accurately  meas- 
me  and  sample  the  quality  and  quantity 
of  surface  water  discharges  from  the  dis¬ 
turbed  area  of  the  permit  area  shall  be 
properly  installed,  maintained,  and  op¬ 
erated  and  shall  be  removed  when  no 
longer  required. 

(c)  Diversion  and  conveyance  of  over¬ 
land  flow  away  from  disturbed  areas.  In 
order  to  minimize  erosion  and  to  prevent 
or  remove  water  frc«n  contacting  toxic- 
producing  deposits,  overland  flow  from 
undisturbed  areas  may,  if  required  or 
approved  by  the  regulatory  authority,  be 
diverted  away  from  disturbed  areas  by 
means  of  temporary  or  permanent  diver¬ 
sion  structures.  The  following  require¬ 
ments  shall  be  met: 

(1)  Temporary  diversion  structures 
are  those  used  dming  mining  and  recla¬ 
mation.  When  no  longer  needed,  these 
structures  shall  be  removed  and  the  area 
reclaimed.  Temporary  diversion  struc¬ 
tures  shall  be  constructed  to  safely  pass 
the  peak  runoff  from  a  precipitation 
event  with  a  10-year  recurrence  interval, 
or  a  larger  event  as  specified  by  the  reg¬ 
ulatory  authority. 

(2)  Permanent  diversion  structures 
are  those  remaining  after  mining  and 
reclamation  and  approved  for  retention 
by  the  regulatory  authority  and  other 
appropriate  State  and  Federal  agencies. 
To  protect  fills  and  property  and  to  avoid 
danger  to  public  health  and  safety,  per¬ 
manent  diversion  structures  shall  be  con¬ 
structed  to  safely  pass  the  peak  runoff 
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from  a  precipitation  event  with  a  100- 
year  recurrence  interval,  or  a  larger 
event  as  specified  by  the  regulatory  au¬ 
thority.  Permanent  diversion  structures 
shall  be  constructed  with  gently  sloping 
banks  that  are  stabilized  by  vegetation. 
Asphalt,  concrete,  or  other  similar  lin¬ 
ings  shall  not  be  used  unless  specifically 
required  to  prevent  seepage  or  to  provide 
stability  and  are  approved  by  the  regula¬ 
tory  authority. 

(3)  Diversions  shall  be  designed,  con¬ 
structed,  and  maintained  in  a  manner  to 
prevent  additional  contributions  of  sus¬ 
pended  solids  to  streamfiow  or  to  runoff 
outside  the  permit  area  to  the  extent  pos¬ 
sible,  using  the  best  technology  currently 
available.  In  no  event  shall  such  contri¬ 
butions  be  in  excess  of  requirements  set 
by  applicable  State  or  Federal  law.  Ap¬ 
propriate  sediment  control  measures  for 
these  diversions  shall  include,  but  not  be 
limited  to,  maintenances  of  appropriate 
gradients,  channel  lining,  revegetation, 
roughness  structures,  and  detention 
basins. 

(d)  Stream  channel  diversions.  (1) 
Flow  from  perennial  and  intermittent 
streams  within  the  permit  area  may  be 
diverted  only  when  the  diversions  are  ap¬ 
proved  by  the  regulatory  authority  and 
they  are  in  compliance  with  local.  State, 
and  Federal  statutes  and  regulations. 
When  streamfiow  is  allowed  to  be  di¬ 
verted,  the  new  stream  channel  shall  be 
designed  and  constructed  to  meet  the 
following  requirements; 

(1)  The  average  stream  gradient  shall 
be  maintained  and  the  channel  designed, 
constructed,  and  maintained  to  remain 
stable  and  to  prevent  additional  contri¬ 
butions  of  suspended  solids  to  stream¬ 
fiow,  or  to  runoff  outside  the  permit 
area  to  the  extent  possible,  using  the  best 
technology  currently  available.  In  no 
event  shall  such  contributions  be  in 
excess  of  requirements  set  by  applica- 
able  State  or  Federal  law.  Erosion  con¬ 
trol  structures  such  as  channel  lining 
structures,  retention  basins,  and  artificial 
channel  roughness  structures  shall  be 
used  only  when  approved  by  the  regula¬ 
tory  agency  for  temporary  diversions 
w’here  necessary  or  for  permanent  diver¬ 
sions  where  they  are  stable  and  will  re¬ 
quire  only  infrequent  maintenance. 

(ii)  Channel,  bank,  and  flood-plain 
configurations  shall  be  adequate  to  safely 
pass  the  peak  runoff  of  a  precipitation 
event  with  a  10 -year  recurrence  interval 
for  temporary  diversions  and  a  100-year 
recurrence  interval  for  permanent  diver¬ 
sions,  or  larger  events  as  specified  by  the 
regulatory  authority. 

(iii)  Fish  and  wildlife  habitat  and 
water  and  vegetation  of  significant  value 
for  wildlife  shall  be  protected  in  consul¬ 
tation  with  appropriate  State  and  Fed¬ 
eral  fish  and  wildlife  management  agen¬ 
cies. 

(2)  All  temporary  diversion  structures 
shall  be  removed  and  the  affected  land 
regraded  and  revegetated  consistent 
with  the  requirements  of  §  715.14  and 
§  715.20.  At  the  time  such  diversions  are 
removed,  the  permittee  shall  ensure  that 
downstream  water  treatment  facilities 
previously  protected  by  the  diversion  are 


modified  or  removed  to  prevent  over¬ 
topping  or  failure  of  the  facilities. 

(3)  Buffer  zone.  No  land  within  100 
feet  of  an  intermittent  or  perennial 
stream  shall  be  disturbed  by  surface 
coal  mining  and  reclamation  operations 
xmless  the  regulatory  authority  specifi¬ 
cally  authorizes  surface  coal  mining  and 
reclamation  operations  through  such  a 
stream.  The  area  not  to  be  disturbed 
shall  be  designated  a  buffer  zone  and 
marked  as  specified  in  §  715.12. 

(e)  Sediment  control  measures.  Appro¬ 
priate  sediment  control  measures  shall 
be  designed,  constructed,  and  maintained 
to  prevent  additional  contributions  of 
sediment  to  streamfiow  or  to  runoff  out¬ 
side  the  permit  area  to  the  extent  possi¬ 
ble,  using  the  best  technology  currently 
available.  Sediment  control  measures 
may  include,  but  are  not  limited  to,  sedi¬ 
mentation  ponds,  diversion  structures, 
sediment  traps,  straw  dikes,  riprap, 
check  dams,  vegetative  filters,  dugout, 
ponds,  and  chemical  treatment.  Sedi¬ 
mentation  ponds  may  be  used  individu¬ 
ally  or  in  a  series  and  shall  (either  in¬ 
dividually  or  in  series)  meet  the  follow¬ 
ing  criteria: 

(1)  Sedimentation  ponds  must  pro¬ 
vide  at  least  a  24-hour  detention  time 
and  a  surface  area  of  at  least  1  square 
foot  for  each  50  gallons  per  day  of  inflow 
for  runoff  entering  the  pond(s)  that  re¬ 
sults  from  a  10-year,  24-hour  precipita¬ 
tion  event.  Runoff  diverted,  in  accord¬ 
ance  with  paragraphs  (c)  and  (d)  of 
this  section,  away  from  disturbed  drain¬ 
age  areas  need  not  be  considered  in 
sedimentation  pond  design.  Required 
sedimentation  pond  smface  area  and 
detention  time  may  be  accordingly  re¬ 
duced  by  the  appropriate  use  of  chemical 
treatment  measures  such  as  flocculation 
and  coagulation  if  approved  by  the  regu¬ 
latory  authority. 

(2)  An  additional  sediment  storage 
volume  must  be  provided  equal  to  0.2 
acre-feet  for  each  acre  of  disturbed  area 
within  the  upstream  drainage  area. 
Upon  approval  of  the  regulatory  author¬ 
ity,  the  sediment  storage  volume  may  be 
reduced  in  an  amount,  as  demonstrated 
by  the  permittee,  equal  to  the  sediment 
removed  by  other  appropriate  sediment 
control  measures. 

(3)  Ponds  may  be  of  the  permanent 
pool  or  self-dewatermg  type.  Dewater¬ 
ing-type  ponds  shall  use  siphon  or  other 
dewatering  methods  approved  by  the  reg¬ 
ulatory  authority  to  prevent  discharges 
of  pollutants  within  the  design  flow. 

(4)  Spillway  systems  shall  be  properly 
located  to  maximize  the  distances  from 
the  point  of  inflow  into  the  pond  to  max¬ 
imize  detention  times.  Spillway  systems 
shall  be  provided  to  safely  discharge  the 
peak  runoff  from  a  precipitation  event 
with  a  25-year  recurrence  interval,  or 
larger  event  as  specified  by  the  regula¬ 
tory  authority. 

(5)  Sediment  shall  be  removed  from 
sedimentation  ponds  when  the  volume  of 
sediment  accumulates  to  80  percent  of 
the  sediment  storage  volume  required. 
Sediment  removal  shall  be  done  in  a 
manner  that  minimizes  adverse  effects 
on  surface  waters  due  to  its  chemical 


and  physical  characteristics,  on  infiltra¬ 
tion,  on  vegetation,  and  on  surface  and 
ground  water  quality.  Sediment  that  has 
been  removed  from  sedii?ientation  ponds 
and  that  meets  the  requirements  for  top¬ 
soil  may  be  redistributed  over  graded 
areas  in  accordance  with  §  715.16. 

(6)  If  a  sedimentation  pond  has  an 
embankment  that  is  more  than  20  feet 
in  height,  as  measured  from  the  up¬ 
stream  toe  of  the  embankment  to  the 
crest  of  the  emergency  spillway,  or  has  a 
storage  volume  of  20  acre-feet  or  more, 
the  following  additional  requirements 
shall  be  met: 

(i)  An  appropriate  combination  of 
principal  and  emergency  spillways  shall 
be  provided  to  safely  discharge  the  run¬ 
off  resulting  from  a  100-year,  6-hour 
precipitation  event,  or  larger  event  as 
specified  by  the  regulatory  authority. 

(ii)  Ponds  shall  be  designed  and  con¬ 
structed  with  an  acceptable  static  safety 
factor  of  at  least  1.5  of  maximum  design 
flood  elevation  of  the  pool  to  ensure  em¬ 
bankment  slope  stability. 

(iii)  The  minimum  top  width  of  the 
embankment  shall  not  be  less  than  the 
quotient  of  H-t-35/5  where  H  is  the  height 
of  the  embankment  as  measured  from 
the  upstream  toe  of  the  top  of  the  em¬ 
bankment. 

(iv)  Ponds  shall  have  appropriate  bar¬ 
riers  to  control  seepage  along  conduits 
that  extend  through  the  embankment. 

(7)  All  ponds  shall  be  designed  and  in¬ 
spected  under  the  supervision  of,  and 
certified  after  construction  by  a  regis¬ 
tered  professional  engineer. 

(8)  All  ponds,  including  those  not 
meeting  the  size  or  other  criteria  of 
§  77.216(a)  of  this  title,  shall  be  exam¬ 
ined  for  structural  weakness,  erosion, 
and  other  hazardous  conditions  in  ac¬ 
cordance  with  the  inspection  require¬ 
ments  contained  in  §  77.216-3  of  this 
title. 

(9)  All  ponds  shall  be  removed  and 
the  affected  land  regraded  and  revege¬ 
tated  consistent  with  the  requirements 
of  §  715.14  and  §  715.20,  unless  the  regu¬ 
latory  authority  approves  retention  of 
the  ponds  pursuant  to  paragraph  (k)  of 
this  section. 

(f)  Discharge  structures.  Discharges 
from  sedimentation  ponds  and  diversions 
shall  be  controlled,  where  necessary, 
using  energy  dissipators,  surge  ponds, 
and  other  devices  to  reduce  erosion  and 
prevent  deepening  or  enlargement  of 
stream  channels  and  to  minimize  dis¬ 
turbances  to  the  hydrologic  balance. 

(g)  Acid  and  toxic  materials.  Drainage 
from  acid-forming  and  toxi:-forming 
mine  waste  materials  and  soils  into 
ground  and  surface  water  shall  be 
avoided  by — 

(1)  Identifying,  burying,  and  treating 
where  necessary,  spoil  or  other  materials 
that,  in  the  judgment  of  the  regulatory 
authority,  will  be  toxic  to  vegetation  or 
that  will  adversely  affect  water  quality 
if  not  treated  or  buried.  Such  material 
shall  be  disposed  of  in  accordance  with 
the  provision  of  §  715.14(j) ; 

(2)  Preventing  or  removing  water  from 
contact  with  toxic-producing  deposits; 

(3)  Burying  or  otherwise  treating  all 
toxic  or  harmful  materials  within  30 
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days,  if  such  materials  are  subject  to 
wind  and  water  erosion,  or  within  a  lesser 
period  designated  by  the  regulatory  au¬ 
thority.  If  storage  of  such  materials  is 
approved,  the  materials  shall  be  placed 
on  impermeable  material  and  protected 
from  erosion  and  contact  with  surface 
water.  Coal  waste  ponds  and  other  coal 
waste  materials  shall  be  maintained  ac¬ 
cording  to  1715.17(g)(4),  and  5  715.18 
shall  apply; 

(4)  Burying  or  otherwise  treating 
waste  materials  from  coal  preparation 
plants  no  later  than  90  days  after  the 
cessation  of  the  filling  of  the  disposal 
area.  Burial  or  treatment  shall  be  in  ac¬ 
cordance  with  §  715.14(j) ; 

(5)  Casing,  sealing  or  oUierwise  man¬ 
aging  boreholes,  shafts,  wells,  and  auger 
holes  or  other  more  or  less  horizontal 
holes  to  prevent  pollution  of  surface  or 
ground  water  and  to  prevent  mixing  of 
ground  waters  of  significantly  different 
quality.  All  boreholes  that  are  within  the 
permit  area  but  are  outside  the  surface 
coal  mining  area  or  which  extend  be¬ 
neath  the  coal  to  be  mined  and  into 
water  bearing  strata  shall  be  plugged 
permanently  in  a  manner  approved  by 
the  regulatory  authority,  unless  the  bore¬ 
holes  have  been  approved  for  use  in 
monitoring. 

(6)  Taking  such  other  actions  as  re¬ 
quired  by  the  regulatory  authority. 

(h)  Ground  water.  (1)  Recharge  ca¬ 
pacity  of  reclaimed  lands.  The  disturbed 
area  shall  be  reclaimed  to  restore  ap¬ 
proximate  premining  recharge  capacity 
through  restoration  of  the  capability  of 
the  reclaimed  areas  as  a  whole  to  trans¬ 
mit  water  to  the  ground  water  system. 
The  recharge  capacity  should  be  restored 
to  support  the  approved  postmining  land 
use  and  to  minimize  disturbances  to  the 
prevailing  hydrologic  balance  at  the 
mined  area  and  in  associated  offsite 
areas.  The  permittee  shall  be  responsible 
for  monitoring  according  to  paragraph 
(h)(3)  of  this  section  to  ensure  opera¬ 
tions  conform  to  this  requirement. 

(2)  Ground  water  systems.  Backfilled 
materials  shall  be  placed  to  minimize 
adverse  effects  on  ground  water  flow  and 
quality,  to  minimize  offsite  effects,  and 
to  supnort  the  approved  postmining  land 
use.  The  permittee  shall  be  responsible 
for  performing  monitoring  according  to 
paragraph  (h'»  (3)  of  this  section  to 
ensure  operations  conform  to  this 
requirement. 

(3)  Monitoring.  Ground  water  levels, 
infiltration  rates,  subsurface  flow  and 
storage  characteristics,  and  the  quality 
of  ground  water  shall  be  monitored  in  a 
manner  approved  by  the  regulatory  au¬ 
thority  to  determine  the  effects  of  sur¬ 
face  coal  mining  and  reclamation  opera¬ 
tions  on  the  recharge  capacity  of  re¬ 
claimed  lands  and  on  the  quantity  and 
quality  of  water  in  ground  water  systems 
at  the  mine  area  and  in  associated  off¬ 
site  areas.  When  operations  are  con¬ 
ducted  in  such  a  manner  that  may  affect 
the  ground  water  ss^stem,  groimd  water 
levels  and  ground  water  quality  shall  be 
periodically  monitored  using  wells  that 
can  adequately  reflect  changes  in  ground 


water  quantity  and  quality  resulting 
from  such  operations.  Sufficient  water 
wells  must  be  used  by  the  permittee.  The 
regulatory  authority  may  require  drilling 
and  development  of  additional  wells  if 
needed  to  adequately  monitor  the  ground 
water  system.  As  specified  and  approved 
by  the  regulatory  authority,  additional 
hydrologic  tests,  such  as  infiltration  tests 
and  aquifer  tests,  must  be  imdertaken  by 
the  permittee  to  demonstrate  compliance 
with  subparagraphs  (1)  and  (2)  of  this 
paragraph, 

(i)  Water  rights  and  replacement.  The 
permittee  shall  replace  the  water  supply 
of  an  owner  of  interest  in  real  property 
who  obtains  all  or  part  of  his  supply  of 
water  for  domestic,  agricultural,  indus¬ 
trial,  or  other  legitimate  use  from  an 
underground  or  surface  source  where 
such  supply  has  been  affected  by  con¬ 
tamination,  diminution,  or  interruption 
proximately  resulting  from  surface  coal 
mine  operation  by  the  permittee. 

(j)  Alluvial  valley  floors  west  of  the 
tooth  meridian  west  longitude.  (1)  Sur¬ 
face  coal  mining  operations  conducted  in 
or  adjacent  to  alluvial  valley  floors  shall 
be  planned  and  conducted  so  as  to  pre¬ 
serve  the  essential  hydrologic  functions 
of  these  alluvial  valley  floors  throughout 
the  mining  and  reclamation  process. 
These  functions  shall  be  preserved  by 
maintaining  or  reestablishing  those  hy¬ 
drologic  and  biologic  characteristics  of 
the  alluvial  valley  floor  that  are  neces¬ 
sary  to  support  the  functions.  The  per¬ 
mittee  shall  provide  information  to  the 
regulatory  authority  as  required  in 
paragraph  (j)  (3)  of  this  section  to  allow 
identification  of  essential  hydrologic 
functions  and  demonstrate  that  the 
functions  will  be  preserved.  The  charac¬ 
teristics  of  an  alluvial  valley  floor  to  be 
considered  include,  but  are  not  limited 
to — 

(i)  The  longitudinal  profile  (gradient), 
cross-sectional  shape,  and  other  channel 
characteristics  of  streams  that  have 
formed  within  the  alluvial  valley  floor 
and  that  provide  for  maintenance  of  the 
prevailing  conditions  of  surface  flow, 

(ii)  Aquifers  (including  capillary 
zones  and  perched  water  zones)  and  con¬ 
fining  beds  within  the  mined  area  which 
provide  for  storage,  transmission,  and 
regulation  of  natural  ground  water  and 
surface  water  that  supply  the  alluvial 
valley  floors; 

(iii)  Quantity  and  quality  of  surface 
and  ground  water  that  supply  alluvial 
valley  floors; 

(iv)  Depth  to  and  seasonal  fluctuations 
of  ground  water  beneath  alluvial  va,lley 
floors; 

(V)  Configuration  and  stability  of  the 
land  surface  in  the  flood  plain  and  ad¬ 
jacent  low  terraces  in  alluvial  valley 
floors  as  they  allow  or  facilitate  irriga¬ 
tion  with  flood  waters  or  subirrigation 
and  maintain  erosional  equilibrium ;  and 

(vi)  Moisture-holding  capacity  of  soils 
(or  plant  growth  medium)  within  the 
alluvial  valley  floors,  and  physical  and 
chemical  characteristics  of  the  subsoil 
which  provide  for  sustained  vegetation 
growth  or  cover  through  dry  months. 


(2)  Surface  coal  mining  operations 
located  west  of  the  100th  meridian  west 
longitude  shall  not  Interrupt,  discon¬ 
tinue,  or  preclude  farming  on  alluvial 
valley  floors  and  shall  not  materially 
damage  the  quantity  or  quality  of  sur¬ 
face  or  ground  water  that  supplies  these 
valley  floors  imless  the  premining  land 
use  has  been  undeveloped  rangeland 
which  is  not  significant  to  farming  on  the 
alluvial  valley  floors  or  unless  the  area 
of  affected  alluvial  valley  floor  is  small 
and  provides  negligible  support  for  the 
production  from  one  or  more  farms.  This 
subparagraph  (2)  does  not  apply  to  those 
surface  coal  mining  operations  that — 

(i)  Were  in  production  in  the  year 
preceding  August  3,  1977,*  were  located 
in  or  adjacent  to  an  alluvial  valley  floor, 
and  produced  coal  in  commercial  quan¬ 
tities  during  the  year  preceding  August 
3. 1977;  or 

(ii)  Had  specific  permit  approval  by 
the  State  regulatory  authority  before 
August  3,  1977,  to  conduct  surface  coal 
mining  operations  for  an  area  within  an 
alluvial  valley  floor. 

(3)  (i)  Before  surface  mining  and 
reclamation  operations  authorized  under 
paragraph  (j)  (2)  of  this  section  may  be 
issued  a  new,  revised  or  amended  permit, 
the  permittee  shall  submit,  for  regula¬ 
tory  authority  approval,  detailed  surveys 
and  baseline  data  to  establish  standards 
against  which  the  requirements  of  para¬ 
graph  (j)(l)  of  this  section  may  be 
measured  and  from  which  the  degree  of 
material  damage  to  the  quantity  and 
quality  of  surface  and  ground  water  that 
supply  the  alluvial  valley  floors  may  be 
assessed.  The  surveys  and  data  shall 
include — 

(A)  A  map,  at  a  scale  determined  by 
the  regulatory  authority,  showing  the 
location  and  configuration  of  the  allu¬ 
vial  valley  floor; 

(B)  Baseline  data  covering  a  full  water 
year  for  each  of  the  hydrologic  functions 
identified  in  paragraph  (j)(l)  of  this 
section; 

(C)  Plans  showing  how  the  operation 
will  avoid,  during  mining  and  reclama¬ 
tion,  interruption,  discontinuance,  or 
preclusion  of  farming  on  the  alluvial 
valley  floors  and  will  not  materially  dam¬ 
age  the  quantity  or  quality  of  water  in 
surface  and  ground  water  systems  that 
supply  such  valley  floors; 

(D)  Historic  land  use  data  for  the  pro¬ 
posed  permit  area  and  for  farms  to  be 
affected;  and 

(E)  Such  other  data  as  the  regulatory 
authority  may  require. 

(ii)  Surface  mining  operations  which 
qualify  for  the  exceptions  in  para¬ 
graph  (j)(2)  of  this  section  are  not  re¬ 
quired  to  submit  the  plans  prescribed 
in  (i)  (C)  Of  this  subparagraph. 

(4)  The  holder  of  a  Federal  coal  lease 
or  the  fee  holder  of  any  coal  deposit  lo¬ 
cated  within  or  adjacent  to  an  alluvial 
valley  floor  west  of  the  100th  meridian 
west  from  which  coal  was  not  produced 
in  commercial  quantities  between  Au¬ 
gust  3, 1976,  and  August  3,  1977,  and  for 
which  no  specific  permit  by  the  appro¬ 
priate  State  or  Federal  regulatory  au¬ 
thority  to  conduct  surface  coal  mining 
operations  in  the  alluvial  valley  floors 
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has  been  obtained,  may  be  entitled  to  an 
exchange  of  the  Federal  coal  lease  for  a 
lease  of  other  Federal  coal  deposits  under 
section  510(b)(5)  of  the  Act,  or  to  the 
conveyance  by  the  Secretary  of  fee  title 
to  other  available  Federal  coal  deposits 
in  exchange  for  the  fee  title  to  such 
deposits  under  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (90  Stat.  2743),  if  the  Secretary  de¬ 
termines  that  substantial  financial  and 
legal  commitments  were  made  by  the 
operator  prior  to  January  1, 1977,  in  con¬ 
nection  with  surface  coal  mining  opera¬ 
tions  on  such  lands. 

(5)  The  Secretary  may,  if  he  deter¬ 
mines  that  the  person  is  qualified  for  an 
exchange  of  Federal  coal  leases  imder 
the  provisions  of  section  510(b)  (5)  of  the 
Act  or  a  conveyance  of  other  Federal  coal 
deposits  under  section  206  of  the  Federal 
Land  Policy  and  Management  Act,  take 
appropriate  steps  to  complete  the  ex¬ 
change  of  lands.  The  Secretary  may  re¬ 
quire  the  person  to  submit  additional  in¬ 
formation  and  a  formal  apphcation  for 
exchange. 

(k)  Permanent  impoundments.  The 
permittee  may  construct,  if  authorized 
by  the  regulatory  agency  pursuant  to 
this  paragraph  and  §  715.13,  permanent 
water  impoundments  on  mining  sites  as 
a  part  of  reclamation  activities  only  when 
they  are  adequately  demonstrated  to  be 
in  compliance  with  §  715.13  and  §  715.14 
in  ad^tion  to  the  following  require¬ 
ments: 

(l)  The  size  of  the  impoundment  is 
adequate  for  its  intended  purposes. 

(2)  The  impoundment  dam  construc¬ 
tion  is  designed  to  achieve  necessary 
stability  with  an  adequate  margin  of 
safety  compatible  with  that  of  structures 
constructed  under  Pub.  L.  83-566  (16 
U.S.C.  1006). 

(3)  The  quality  of  the  impounded 
water  will  be  suitable  on  a  permanent 
basis  for  its  intended  use  and  discharges 
from  the  impoundment  will  not  degrade 
the  quality  of  receiving  waters  below  the 
water  quality  standards  established  pur¬ 
suant  to  applicable  Federal  and  State 
law. 

(4)  The  level  of  water  will  be  reason¬ 
ably  stable. 

(5)  Final  grading  will  comply  with  the 
provisions  of  §  715.14  and  will  provide 
adequate  safety  and  access  for  proposed 
water  users. 

(6)  Water  impoundments  will  not  re¬ 
sult  in  the  diminution  of  the  quality  or 
quantity  of  water  used  by  adjacent  or 
surrounding  landowners  for  agricultural, 
industrial,  recreational,  or  domestic 
uses. 

(1)  Hydrologic  impact  of  roads.  (1) 
General.  Access  and  haul  roads  and  as¬ 
sociated  bridg^,  culverts,  ditches,  and 
road  rights-of-way  shall  be  constructed, 
maintained,  and  reclaimed  to  prevent  ad¬ 
ditional  contributions  of  suspended  solids 
to  streamflow.  Or  to  runoff  outside  the 
permit  area  to  the  extent  possible,  using 
the  best  technology  currently  available. 
In  no  event  shall  the  contributions  be  in 
excess  of  requirements  set  by  applicable 
State  or  Federal  law.  All  access  and  haul 
roads  shall  be  removed  and  the  land  af¬ 


fected  regraded  and  revegetated  consist- 
tent  with  the  requirements  of  §  715.14 
and  §  715.20,  unless  retention  of  a  road  is 
approved  as  part  of  a  postmining  land 
use  xmder  §  715.13  as  being  necessary  to 
support  the  postmining  land  use  or 
necessary  to  adequately  control  erosion 
and  the  necessary  maintenance  is  as¬ 
sured. 

(2)  Construction,  (i)  All  roads,  insofar 
as  possible,  shall  be  located  on  ridges  or 
on  the  available  flatter  and  more  stable 
slopes  to  minimize  erosion.  Stream  fords 
are  prohibited  unless  they  are  specifi¬ 
cally  approved  by  the  regulatory  au¬ 
thority  as  temporary  routes  across  dry 
streams  that  will  not  adversely  affect 
sedimentation  and  that  will  not  be  used 
for  coal  haulage.  Other  stream  crossing 
shall  be  made  using  bridges,  culverts  or 
other  structures  designed  and  con¬ 
structed  to  meet  the  requirements  of  this 
paragraph.  Roads  shall  not  be  located 
in  active  stream  channels  nor  shall  they 
be  constructed  or  maintained  in  a  man¬ 
ner  that  increases  erosion  or  causes  sig¬ 
nificant  sedimentation  or  flooding.  How¬ 
ever,  nothing  in  this  paragraph  will  be 
construed  to  prohibit  relocation  of 
stream  channels  in  accordance  with 
paragraph  (d)  of  this  section. 

(ii)  In  order  to  minimize  erosion  and 
subsequent  disturbances  of  the  hydro- 
logic  balance,  roads  shall  be  constructed 
in  compliance  with  the  following  grade 
restrictions  or  other  grades  determined 
by  the  regulatory  authority  to  be  neces¬ 
sary  to  control  erosion: 

(A)  The  overall  sustained  grade  shall 
not  exceed  Iv:  lOh  (10  percent) . 

(B)  The  maximum  grade  greater  than 
10  percent  shall  not  exceed  lv:6.5h  (15 
percent)  for  more  than  300  feet. 

(C)  There  shall  not  be  more  than  300 
feet  of  grade  exceeding  10  percent  within 
each  1,000  feet. 

(iii)  All  access  and  haul  roads  shall  be 
adequately  drained  using  structures  such 
'as,  but  not  limited  to,  ditches,  water  bar¬ 
riers,  cross  drains,  and  ditch  relief  drains. 
For  access  and  haul  roads  that  are  to  be 
maintained  for  more  than  1  year,  water- 
control  structures  shall  be  designed  with 
a  discharge  capacity  capable  of  passing 
the  peak  runoff  from  a  10-year,  24-hour 
precipitation  event.  Drainage  pipes  and 
culverts  shall  be  constructed  to  avoid 
plugging  or  collapse  and  erosion  at  inlets 
and  outlets.  Drainage  ditches  shall  be 
provided  at  the  toe  of  all  cut  slopes 
formed  by  construction  of  roads.  Trash 
racks  and  debris  basins  shall  be  installed 
in  the  drainage  ditches  wherever  debris 
from  the  drainage  area  could  impair  the 
fimctions  of  drainage  and  sediment  con¬ 
trol  structures.  Ditch  relief  and  cross 
drains  shall  be  spaced  according  to  grade. 
Effluent  limitations  of  paragraph  (a)  of 
this  section  shall  not  apply  to  drainage 
from  access  and  haul  roads  located  out¬ 
side  the  disturbed  area  as  defined  in 
this  section  unless  otherwise  specified  by 
the  regulatory  authority. 

(iv)  Access  and  haul  roads  shall  be 
surfaced  with  durable  material.  Toxic- 
or  acid-forming  substances  shall  not  be 
used.  Vegetation  may  be  cleared  only  for 


the  essential  width  necessary  for  road 
and  associated  ditch  construction  and  to 
serve  traffic  needs. 

(3)  Maintenance,  (i)  Access  and  haul 
roads  shall  be  routinely  maintained  by 
means  such  as,  but  not  limited  to,  wet¬ 
ting,  scraping  or  surfacing. 

(ii)  Ditches,  culverts,  drains,  trash 
racks,  debris  basins  and  other  structures 
serving  to  drain  access  and  haul  roads 
shall  not  be  restricted  or  blocked  in  any 
manner  that  impedes  drainage  or  ad¬ 
versely  affects  the  intended  purpose  of 
the  structure. 

(m)  Hydrologic  impacts  of  other 
transport  facilities.  Railroad  loops,  spurs, 
sidings  and  other  transport  facilities 
shall  be  constructed,  maintained  and  re¬ 
claimed  to  control  diminution  or  degra¬ 
dation  of  water  quality  and  quantity  and 
to  prevent  additional  contributions  of 
suspended  solids  to  streamflow,  or  to  run¬ 
off  outside  the  permit  area  to  the  extent 
possible,  using  the  best  technology  cur¬ 
rently  available.  In  no  event  shall  con¬ 
tributions  be  in  excess  of  requirements 
set  by  applicable  State  or  Federal  law. 

(n)  Discharge  of  vmters  into  under¬ 
ground  mines.  Surface  and  ground  wa¬ 
ters  shall  not  be  discharged  or  diverted 
into  underground  mine  workings. 

§  715.18  Dams  ronslniclcd  of  or  im¬ 
pounding  waste  material. 

(a)  General.  No  waste  material  shall 
be  used  in  or  impounded  by  existing  or 
new  dams  without  the  approval  of  the 
regulatory  authority.  The  permittee  shall 
design,  locate,  construct,  operate,  main¬ 
tain,  modify,  and.  abandon  or  remove  all 
dams  (used  either  temporarily  or  perma¬ 
nently)  constructed  of  waste  materials, 
in  accordance  with  the  requirements  of 
this  section. 

(b)  Construction  of  dams.  (1)  Waste 
shall  not  be  used  in  f  he  construction  of 
dams  unless  demonstrated  through  ap¬ 
propriate  engineering  analysis,  to  have 
no  adverse  effect  on  stability. 

(2)  Plans  for  dams  subject  to  this  sec¬ 
tion,  and  also  including  those  dams  that 
do  not  meet  the  size  or  other  criteria  of 
§  77.216(a)  of  this  title,  shall  be  approved 
by  the  regulatory  authority  before  con¬ 
struction  and  shall  contain  the  minimum 
plan  requirements  established  by  the 
Mining  Enforcement  and  Safety  Admin¬ 
istration  pursuant  to  §  77.216-2  of  this 
title. 

(3)  Construction  requirements  are  as 
follows: 

(i)  Design  shall  be  based  on  the  flood 
from  the  probable  maximum  precipita¬ 
tion  event  unless  the  permittee  shows 
that  the  failure  of  the  impounding 
structure  would  not  cause  loss  of  Ufe  or 
severely  damage  property  or  the  envi¬ 
ronment,  in  which  case,  depending  on 
site  conditions,  a  design  based  on  a  pre¬ 
cipitation  event  of  no  less  than  100-year 
frequency  may  be  approved  by  the  regu¬ 
latory  authority. 

(ii)  The  design  freeboard  distance  be¬ 
tween  the  lowest  point  on  the  embank¬ 
ment  crest  and  the  maximum  water  ele¬ 
vation  shall  be  at  least  3  feet  to  avoid 
overtopping  by  wind  and  wave  action. 

(iii)  Dams  shall  have  minimum  safety 
factors  as  follows: 
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Case 

Loading  condition 

Minimum 

safety 

factor 

T 

1.S 

11 . 

..  Partial  pool  with  steady  seep¬ 
age  saturation. 

1.5 

Ill . 

Steady  seepage  from  spillway 
or  decant  crest. 

1. 5 

IV . 

..  Earthquake  (cases  TI  and  III 
with  seismic  loading). 

1.0 

(iv)  The  dam,  foundation,  and  abut¬ 
ments  shall  be  stable  underbill  conditions 
of  construction  and  operation  of  the  im- 
poimdment.  Sufficient  foundation  inves¬ 
tigations  and  laboratory  testing  shall  be 
performed  to  determine  the  factors  of 
safety  of  the  dam  for  all  loading  condi¬ 
tions  in  paragraph  (b)(3)  (iii)  of  this 
section  and  for  all  increments  of  con¬ 
struction. 

(V)  Seepage  through  the  dam,  founda¬ 
tion,  and  abutments  shall  be  controlled 
to  prevent  excessive  uplift  pressures,  in¬ 
ternal  erosion,  sloughing,  removal  of  ma¬ 
terial  by  solution,  or  erosion  of  material 
by  loss  into  cracks,  joints,  and  cavities. 
This  may  require  the  use  of  impervious 
blankets,  pervious  drainage  zones  or 
blankets,  toe  drains,  relief  wells,  or  den¬ 
tal  concreting  of  jointed  rock  surface  in 
contact  with  embankment  materials. 

(vi)  Allowances  shall  be  made  for  set¬ 
tlement  of  the  dams  and  the  foundation 
so  that  the  freeboard  will  be  maintained. 

(vii)  Impoundments  created  by  dams 
of  waste  materials  shall  be  subject  to  a 
minimum  drawdown  criteria  that  allows 
the  facility  to  be  evacuated  by  spillways 
or  decants  of  90  percent  of  the  volume  of 
w'ater  stored  during  the  design  precipita¬ 
tion  event  within  10  days. 

(viii)  During  construction  of  dams  sub¬ 
ject  to  this  section,  the  structures  shall 
be  periodically  inspected  by  a  registered 
professional  engineer  to  ensure  construc¬ 
tion  according  to  the  approved  design. 
On  completion  of  construction,  the  struc¬ 
ture  shall  be  certified  by  a  registei-ed  pro¬ 
fessional  engineer  experienced  in  the  field 
of  dam  construction  as  having  been  con¬ 
structed  in  accordance  with  accepted 
professional  practice  and  the  approved 
design. 

(ix)  A  permanent  identification  mark¬ 
er,  at  least  6  feet  high  that  shows  the 
dam  number  assigned  pursuant  to  I  77.- 
216-1  of  this  title  and  the  name  of  the 
person  operating  or  controlling  the  dam, 
shall  be  located  on  or  immediately  adja¬ 
cent  to  each  dam  within  30  days  of  certi¬ 
fication  of  design  pursuant  to  this  sec¬ 
tion. 

(4)  All  dams,  including  those  not  meet¬ 
ing  the  size  or  other  criteria  of  §  77.216 
(a)  of  this  title,  shall  be  routinely  in¬ 
spected  by  a  registered  professional  engi¬ 
neer,  or  someone  under  the  supervision 

.  of  a  registered  professional  engineer,  in 
accordance  with  Mining  Enforcement 
and  Safety  Administration  regulations 
pursuant  to  §  77.216-3  of  this  title. 

(5)  All  dams  shall  be  routinely  main¬ 
tained.  Vegetative  growth  shall  be  cut 
where  necessary  to  facilitate  inspection 
and  repairs.  Ditches  and  spillw'ays  shall 
be  cleaned.  Any  combustible  materials 
present  on  the  surface,  other  than  that 
used  for  surface  stability  such  as  mulch 


or  dry  vegetation,  shall  be  removed  and 
any  other  appropriate  maintenance  pro¬ 
cedures  followed. 

(6)  All  dams  subject  to  this  section 
shall  be  certified  annually  as  having  been 
constructed  and  modified  in  accordance 
with  current  prudent  engineering  prac¬ 
tices  to  minimize  the  possibility  of  fail¬ 
ures.  Any  changes  in  the  geometry  of  the 
impounding  structure  shall  be  highlight¬ 
ed  and  included  in  the  annual  certifica¬ 
tion  report.  These  certifications  shall  in¬ 
clude  a  report  on  existing  and  required 
monitoring  procedures  and  instrumenta¬ 
tion,  the  average  and  maximum  depths 
and  elevations  of  any  impounded  waters 
over  the  past  year,  existing  storage  ca¬ 
pacity  of  impounding  structures,  any 
fires  occurring  in  the  material  over  the 
past  year  and  any  other  aspects  of  the 
structures  affecting  their  stability. 

(7)  Any  enlargements,  reductions  in 
size,  reconstruction  or  other  modification 
of  the  dams  shall  be  approved  by  the  reg¬ 
ulatory  authority  before  construction  be¬ 
gins. 

(8)  All  dams  shall  be  removed  and  the 
disturbed  areas  regraded,  revegetated, 
and  stabilized  before  the  release  of  bond 
unless  the  regulatory  authority  approves 
retention  of  such  dams  as  being  compati¬ 
ble  with  an  approved  postmining  land  use 
(§  715.13). 

§  713.19  L  se  of  cxplohivfs. 

(a)  General.  (1)  The  permittee  shall 
comply  with  all  applicable  local.  State, 
and  Federal  laws  and  regulations  and 
the  requirements  of  this  section  in  the 
storage,  handling,  preparation,  and  use 
of  explosives. 

(2)  Blasting  operations  that  use  more 
than  the  equivalent  of  5  pounds  of  TNT 
shall  be  conducted  according  to  a  time 
schedule  approved  by  the  regulatory 
authority. 

(3)  All  blasting  operations  shall  be 
conducted  by  experienced,  trained,  and 
competent  persons  who  understand  the 
hazards  involved.  Persons  working  with 
explosive  materials  shall — 

(1)  Have  demonstrated  a  knowledge 
of,  and  a  willingness  to  comply  with, 
safety  and  security  requirements: 

(ii)  Be  capable  of  using  mature  judg¬ 
ment  in  all  situations; 

(iii)  Be  in  good  physical  condition  and 
not  addicted  to  intoxicants,  narcotics, 
or  other  similar  types  of  drugs; 

(iv)  Possess  current  knowledge  of  the 
local.  State  and  Federal  laws  and  reg¬ 
ulations  applicable  to  his  work;  and 

(V)  Have  obtained  a  certificate  of 
completion  of  training  and  qualification 
as  required  by  State  law  or  the  regula¬ 
tory  authority. 

(b)  Preblasting  survey.  (1)  On  the  re¬ 
quest  to  the  regulatory  authority  of  a 
resident  or  owner  of  a  manmade  dwell¬ 
ing  or  structure  that  is  located  within 
one-half  mile  of  any  part  of  the  permit 
area,  the  permittee  shall  conduct  a  pre¬ 
blasting  survey  of  the  dwelling  or  struc¬ 
ture  and  submit  a  report  of  the  survey 
to  the  regulatory  authority. 

(2)  Personnel  approved  by  the  regula¬ 
tory  authority  shall  conduct  the  survey 
to  determine  the  condition  of  the  dwell¬ 
ing  or  structure  and  to  document  any 


preblasting  damage  and  other  physical 
factors  that  could  reasonably  be  affected 
by  the  blasting.  Assessments  of  struc¬ 
tures  such  as  pipes,  cables,  transmission 
lines,  and  wells  and  other  water  systems 
shall  be  Umited  to  surface  condition  and 
other  readily  available  data.  Special  at¬ 
tention  shall  be  given  to  the  preblasting 
condition  of  wells  and  other  water  sys¬ 
tems  used  for  human,  animal,  or  agri¬ 
cultural  purposes  and  to  the  quantity 
and  quality  of  the  water. 

(3)  A  written  report  of  the  survey 
shall  be  prepared  and  signed  by  the  per¬ 
son  or  persons  who  conducted  the  survey 
and  prepared  the  written  report.  The  re¬ 
port  shall  include  recommendations  of 
any  special  conditions  or  proposed  ad¬ 
justments  to  the  blasting  procedures 
outUned  in  paragraph  (e)  of  this  sec¬ 
tion  which  should  be  incorporated  into 
the  blasting  plan  to  prevent  damage. 
Copies  of  the  report  shall  be  provided 
to  the  person  requesting  the  survey  and 
to  the  regulatory  authority. 

(c)  Public  notice  of  blasting  schedule. 
At  least  10  days,  but  not  more  than  20 
days  before  beginning  a  blasting  pro¬ 
gram  in  which  explosives  that  use  more 
than  the  equivalent  of  5  pounds  of  TNT 
are  detonated,  the  permittee  shall  pub¬ 
lish  a  blasting  schedule  in  a  newspaper 
of  general  circulation  in  the  locality  of 
the  proposed  site.  Copies  of  the  schedule 
shall  be  distributed  by  mail  to  local  gov¬ 
ernments  and  public  utilities  and  to 
each  residence  within  one-half  mile  of 
the  blasting  sites  described  in  the  sched¬ 
ule.  The  permittee  shall  republish  and  < 
redistribute  the  schedule  by  mail  at  least 
every  3  months.  Blasting  schedules 
shall  not  be  so  general  as  to  cover  all 
working  hours  but  shall  identify  as  ac¬ 
curately  as  possible  the  location  of  the 
blasting  sites  and  the  time  periods  when 
blasting  will  occur.  The  blasting  sched¬ 
ule  shall  contain  at  a  minimum — 

(1)  Identification  of  the  specific  areas 
in  which  blasting  will  take  place.  The 
specific  blasting  areas  described  shall  not 
be  larger  than  300  acres  with  a  generally 
contiguous  border; 

(2)  Dates  and  times  when  explosives 
are  to  be  detonated  expressed  in  not 
more  than  4-hour  increments; 

(3)  Methods  to  be  used  to  control  ac¬ 
cess  to  the  blasting  area; 

(4)  Types  of  audible  warnings  and  all- 
clear  signals  to  be  used  before  and  after 
blasting;  and 

(5)  A  description  of  possible  emer¬ 
gency  situations  (defined  in  paragraph 
(e)(1)  (ii)  of  this  section),  which  have 
been  approved  by  the  regulatory  author¬ 
ity,  when  it  may  be  necessary  to  blast  at 
times  other  than  those  described  in  the 
schedule. 

(d)  Public  notice  of  changes  to  blast¬ 
ing  schedules.  Before  blasting  in  areas 
not  covered  by  a  previous  schedule  or 
whenever  the  proposed  frequency  of  in¬ 
dividual  detonations  are  materially 
changed,  the  permittee  shall  prepare  a 
revised  blasting  schedule  in  accordance 
with  the  procedures  in  paragraph  (c)  of 
this  section.  If  the  change  involves  only 
a  temporary  adjustment  of  the  fre¬ 
quency  of  blasts,  the  permittee  may  use 
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alternate  methods  to  notify  the  govern¬ 
mental  bodies  and  individuals  to  whom 
Uie  original  schedule  was  sent. 

<e)  Blasting  procedures.  (1)  General. 
(i>  All  blasting  shall  be  conducted  only 
during  the  daytime  hours,  defined  as  sun¬ 
rise  imtil  sunset.  Based  on  public  re¬ 
quests  or  other  considerations.  Including 
tlie  proximity  to  residential  areas,  the 
regulatory  authority  may  specify  more 
restrictive  time  periods. 

(ii)  Blasting  may  not  be  conducted  at 
times  different  from  those  annoimced  in 
the  blasting  schedule  except  in  emer¬ 
gency  situations  where  rain,  lighting, 
other  atmospheric  conditions,  or  opera¬ 
tor  or  public  safety  requires  unscheduled 
detonation. 

(iii)  Warning  and  all-clear  signals  of 
different  character  that  are  audible 
within  a  range  of  one-half  mile  from  the 
point  of  the  blast  shall  be  given.  All  per¬ 
sons  within  the  permit  area  shall  be  noti¬ 
fied  of  the  meaning  of  the  signals 
through  appropriate  instructions  and 
signs  posted  as  required  by  §  715.12. 

(iv)  Access  to  t^e  blasting  area  shall 
be  regulated  to  protect  the  public  and 
livestock  from  the  effects  of  blasting.  Ac¬ 
cess  to  the  blasting  area  shall  be  con¬ 
trolled  to  prevent  unauthorized  entry  at 
least  10  minutes  before  each  blast  and 
until  the  permittee’s  authorized  repre¬ 
sentative  has  determined  that  no  un¬ 
usual  circumstances  such  as  imminent 
slides  or  undetonated  charges  exist  and 
access  to  and  travel  in  or  through  the 
area  can  safely  resume. 

(v)  Areas  in  which  charged  holes  are 
awaiting  firing  shall  be  guarded,  barri¬ 
caded  and  posted,  or  flagged  against  un¬ 
authorized  entry. 

(vi)  Airbl^t  shall  be  controlled  such 
tliat  it  does  not  exceed  128  decibel  linear- 
peak  at  any  manmade  dwelling  or  struc¬ 
ture  located  within  one-half  mile  of  the 
permit  area. 

(vii)  Except  where  lesser  distances  are 
approved  by  the  regulatory  authority 
(based  upon  a  preblasting  survey  or 
other  appropriate  investigations)  tot¬ 
ing  shall  not  be  conducted  within — 

(A)  1,000  feet  of  any  building  used 
as  a  dwelling,  school,  church,  hospital, 
or  nursing  facility; 

(B)  500  feet  of  facilities  including,  but 
not  limited  to,  disposal  wells,  petroleum 
or  gas-storage  facilities,  municipal 
water-storage  facilities,  fiuid-transmis- 
sion  pipelines,  gas  or  oil-collection  lines, 
or  water  and  sewage  lines;  and 

(C)  500  feet  of  an  underground  mine 
not  totally  abandoned  except  with  the 
concurrence  of  the  Mining  Enforcement 
and  Safety  Administration. 

(2)  Blasting  standards,  (i)  Blasting 
shall  be  conducted  to  prevent  injury  to 
pers<ms,  damage  to  public  or  private 
property  outside  the  permit  area,  ad¬ 
verse  impacts  cwi  any  underground  mine, 
and  change  in  the  course,  channel,  or 
availability  of  ground  or  surface  waters 
outside  the  permit  area. 

(ii)  In  all  blasting  operations,  except 
as  otherwise  stated,  the  maximum  peak 
particle  velocity  of  the  ground  motion 
in  any  direction  shall  not  exceed  1  inch 
per  second  at  the  immediate  location  of 


any  dwelling,  public  building,  sch(K>l, 
church,  or  commercial  or  institutional 
building.  The  regulatory  authority  may 
reduce  the  maximum  peak  particle  ve¬ 
locity  allowed  if  it  determines  that  a 
lower  standard  is  required  because  of 
density  of  population  or  land  use,  'age  or 
t3T)e  of  structure,  geology  or  hydrology  of 
the  area,  frequency  of  blasts  or  other 
factors. 

(iii)  The  maximum  peak  particle  ve¬ 
locity  of  ground  motion  does  not  apply 
to  property  inside  the  permit  area  that 
is  owned  or  leased  by  the  permittee. 

(iv)  An  equation  for  determining  the 
maximum  weight  of  explosives  that  can 
be  detonated  within  any  8  millisecond 
peri(xJ  is  given  in  paragraph  (v) .  If  the 
blasting  is  conducted  in  accordance  with 
this  equation,  the  regulatory  authority 
will  consider  the  vibrations  to  be  within 
the  1  inch  per  second  limit. 

(V)  The  maximum  weight  of  explo¬ 
sives  to  be  detonated  within  any  8  milli- 
seccKid  period  shall  be  determined  by  the 
formula 


where  W=the  maximum  weight  of  ex¬ 
plosives,  in  pounds,  that  can  be  deto¬ 
nated  in  any  8  millisecond  pericxl,  and 
I)=the  distance,  in  feet,  to  the  nearest 
dwelling,  school,  church,  or  commercial 
or  institutional  building. 

For  distances  between  350  and  5,000 
feet,  solution  of  the  equation  results  in 
the  following  maximum  weight: 


Maximum  weight, 

Distance,  In  feet  (D) :  tn  pounds  (W) 


350 

400 

500 

000 

700 

800 

900 

1,000 

1,100 

1,200 

1,300 

1,400 

1.500 
1,600 
1,700 
1,800 
1,900 
2,000 

2.500 
3,000 

3.500 
4,000 

4.500 
5,000 


34 
44 
69 
100 
136 
178 
225 
278 
336 
400 
469 
544 
625 
711 
803 
900 
1,002 
1.  Ill 
1,736 
2,500 
3,402 
4.444 
5,625 
6,944 


(vi)  If  on  a  particular  site  the  peak 
particle  vel<x;ity  continuously  exceeds 
one-half  inch  per  second  after  a  period 
of  1  second  following  the  maximum 
groimd  particle  vel(x:ity,  the  regulatory 
authority  shall  require  the  blasting  pro¬ 
cedures  to  be  revised  to  limit  the  ground 
motion. 

(3)  Seismograph  measurements,  (i) 
where  a  seismograph  is  used  to  monitor 
the  velocity  of  ground  motion  and  the 
peak  particle  velocity  limit  of  1  inch  per 
second  is  not  exceeded,  the  equation  in 
paragraph  (v)  need  not  be  used.  How¬ 
ever,  if  the  equation  is  not  being  used. 


a  seismograph  record  shali  be  obtained 
for  every  shot. 

(ii)  The  use  of  a  modified  equatiop 
to  determine  maximum  weight  of  explo¬ 
sives  for  blasting  operations  at  a  partic¬ 
ular  site  may  be  apEH*oved  by  the  regu¬ 
latory  authority  on  receipt  of  a  petition 
accompanied  by  reports  including  seis¬ 
mograph  records  of  test  blasting  on  the 
site.  However,  in  no  case  shall  the  reg¬ 
ulatory  authority  approve  the  use  of  a 
modified  equation  where  the  peak  par¬ 
ticle  vel(x?ity  limit  of  1  inch  per  second 
required  in  paragraph  (e)(2)(ii)  of  this 
section  would  be  exceeded. 

(iii)  The  regulatory  authority  may  re¬ 
quire  a  seismograph  recording  of  any  or 
all  blasts. 

(4)  Records  of  blasting  operations.  A 
record  of  each  blast,  including  seismo¬ 
graph  reports,  shall  be  retained  for  at 
least  3  years  and  shall  be  available  for 
inspection  by  the  regulatory  authority 
and  the  public  on  request.  The  record 
shall  contain  the  fcrtlowing  data — 

(i)  Name  of  permittee,  operator,  or 
other  person  conducting  the  blast; 

(ii)  Location,  date,  and  time  of  blast; 

(iii)  Name,  signature,  and  license 
number  of  blaster-in -charge; 

(iv)  Direction  and  distance,  in  feet, 
to  nearest  dwelling,  school,  church,  or 
commercial  or  institutional  building 
neither  owned  or  leased  by  the  permit¬ 
tee; 

(v)  Weather  conditicms; 

(vi)  Type  of  material  blasted; 

(vii)  Number  of  holes,  burden,  and 
spacing; 

(viii)  Diameter  and  depth  of  holes; 

(ix)  Types  of  explosives  used; 

(x)  Total  weight  of  explosives  used; 

(xi)  Maximum  weight  otf  explosives 
detonated  within  any  8  millisecond  pe¬ 
riod; 

(xii)  Maximum  number  of  holes  det¬ 
onated  within  any  8  millisecond  period; 

(xiii)  Methods  of  firing  and  type  of 
circuit; 

(xiv)  Type  and  length  of  stemming; 

(XV)  If  mats  or  other  protections  were 
used; 

(xvi)  Type  of  delay  detonator  used, 
and  delay  periods  used; 

(xvii)  Seismograph  records,  where  re¬ 
quired,  including — 

(A)  Seismograph  reading,  including 
exact  l(x:ation  of  seismograph  and  Its 
distance  from  the  blast; 

(B)  Name  of  person  taking  the  seis¬ 
mograph  reading;  and 

(C)  Name  of  person  and  firm  analyz¬ 
ing  the  seismograph  record. 

§  715.20  KevegeUUion. 

(a)  General.  (1)  The  permittee  shall 
establish  on  all  land  that  has  been  dis¬ 
turbed,  a  diverse,  effective,  and  perma¬ 
nent  vegetative  cover  of  species  native 
to  the  area  of  disturbed  land  or  species 
that  will  support  the  planned  postmining 
uses  of  the  land  approved  according  to 
§  715.13.  For  areas  designated  as  prime 
farmland,  the  reclamation  procedures  of 
§  716.7  shall  apply. 

(2)  Revegetation  shall  be  carried  out 
in  a  manner  that  encourages  a  prompt 
vegetative  cover  and  recovery  of  produc- 
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tivity  levels  compatible  with  approved 
land  uses.  The  vegetative  cover  shall  be 
capable  of  stabilizing  the  soil  surface 
with  respect  to  erosion.  All  disturbed 
lands,  except  water  areas  and  surface 
areas  of  roads  that  are  approved  as  a 
part  of  the  postmining  land  use,  shall  be 
seeded  or  planted  to  achieve  a  vegetative 
cover  of  the  same  seasonal  variety  native 
to  the  area  of  disturbed  land.  If  both  the 
pre-  and  postmining  land  use  is  intensive 
agriculture,  planting  of  the  crops  nor¬ 
mally  grown  will  meet  the  requirement. 
Vegetative  cover  will  be  considered  of  the 
same  seasonal  variety  when  it  consists 
of  a  mixture  of  species  of  equal  or  su¬ 
perior  utility  for  the  intended  land  use 
when  compared  with  the  utility  of  nat¬ 
urally  occurring  vegetation  during  each 
season  of  the  year. 

(3)  On  Federal  lands,  the  sui’face 
management  agency  shall  be  consulted 
for  approval  prior  to  revegetation  re¬ 
garding  what  species  are  selected,  and 
following  revegetation,  to  determine 
when  the  area  is  ready  to  be  used. 

(b)  Use  of  introduced  species.  Intro¬ 
duced  species  may  be  subsituted  for  na¬ 
tive  species  only  if  appropriate  field 
trials  have  demonstrated  that  the  intro¬ 
duced  species  are  of  equal  or  superior 
utility  for  the  approved  postmining  land 
use,  or  are  necessary  to  achieve  a  quick, 
temporary,  and  stabilizing  cover.  Such 
species  substitution  shall  be  approved  by 
the  regulatory  authority.  Introduced 
species  shall  meet  applicable  State  and 
Federal  seed  or  introduced  species  stat¬ 
utes,  and  shall  not  include  poisonous  or 
potentially  toxic  species. 

(c)  Timing  of  revegetation.  Seeding 
and  planting  of  disturbed  areas  shall  be 
conducted  during  the  first  normal  period 
for  favorable  planting  conditions  after 
final  preparation.  The  normal  period  for 
favorable  planting  shall  be  that  planting 
time  generally  accepted  locally  for  the 
type  of  plant  materials  selected  to  meet 
specific  site  conditions  and  climate.  Any 
disturbed  areas,  except  water  areas  and 
surface  areas  of  roads  that  are  approved 
under  §  715.13  as  part  of  the  postmining 
land  use,  which  have  been  graded  shall 
be  seeded  with  a  temporary  cover  of 
small  grains,  grasses,  or  legumes  to  con¬ 
trol  erosion  until  an  adequate  permanent 
cover-  is  established.  When  rills  or  gul¬ 
lies,  that  would  preclude  the  successful 
establishment  of  vegetation  or  the 
achievement  of  the  postmining  land  use, 
form  in  regraded  topsoU  and  overburden 
materials  as  specified  in  §  715.14,  addi¬ 
tional  regrading  or  other  stabilization 
practices  will  be  required  before  seeding 
and  planting. 

(d)  Mulching.  Mulch  shall  be  used  on 
all  regraded  and  topsoiled  areas  to  con¬ 
trol  erosion,  to  promote  germination  of 
seeds,  and  to  increase  the  moisture  re¬ 
tention  of  the  soil.  Mulch  shall  be 
anchored  to  the  soil  surface  where  ap¬ 
propriate,  to  ensure  effective  protection 
of  the  soil  and  vegetation.  Mulch  means 
vegetation  residues  or  other  suitable  ma¬ 
terials  that  aid  in  soil  stablization  and 
soil  moisture  conservation,  thus  provid¬ 
ing  micro-climatic  conditions  suitable 


for  germination  and  growth,  and  do  not 
interfere  with  the  postmining  use  of  the 
land.  Annual  grains  such  as  oats,  rye  and 
wheat  may  be  used  instead  sf  mulch 
when  it  is  shown  to  the  satisfaction  of 
the  regulatory  authority  that  the  sub¬ 
stituted  grains  will  provide  adequate  sta¬ 
bility  and  that  they  will  later  be  replaced 
by  species  approved  for  the  postmining 
use. 

(e)  Methods  of  revegetation.  (1)  The 
permittee  shall  use  technical  publica¬ 
tions  or  the  results  of  laboratory  and 
field  tests  approved  by  the  regulatory 
authority  to  determine  the  varieties,  spe¬ 
cies,  seeding  rates,  and  soil  amendment 
practices  essential  for  establishment  and 
self -regeneration  of  vegetation.  The  reg¬ 
ulatory  authority  shall  approve  species 
selection  and  planting  plans. 

(2)  Where  hayland,  pasture,  or  range 
is  to  be  the  postmining  land  use,  the  spe¬ 
cies  of  grasses,  legiunes,  browse,  trees,  or 
forbes  for  seeding  or  planting  and  their 
pattern  of  distribution  shall  be  selected 
by  the  permittee  to  provide  a  diverse,  ef¬ 
fective,  and  permanent  vegetative  cover 
with  the  seasonal  variety,  succession, 
distribution,  and  regenerative  capabili¬ 
ties  native  to  the  area.  Livestock 'graz¬ 
ing  will  not  be  allowed  on  reclaimed  land 
until  the  seedlings  are  established  and 
can  sustain  managed  grazing.  The  regu¬ 
latory  authority,  in  consultation  with  the 
permittee  and  the  landowner  or  in  con¬ 
currence  with  the  governmental  land¬ 
managing  agency  having  jurisdiction 
over  the  surface,  shall  determine  when 
the  revegetated  area  is  ready  for  live¬ 
stock  grazing. 

(3)  Where  forest  is  to  be  the  post¬ 
mining  land  use,  the  permittee  shall 
plant  trees  adapted  for  local  site  condi¬ 
tions  and  climate.  Trees  shall  be  planted 
in  combination  with  an  herbaceous  cover 
of  grains,  grasses,  legumes,  forbs,  or 
woody  plants  to  provide  a  diverse,  effec¬ 
tive,  and  permanent  vegetation  cover 
with  the  seasonal  variety,  succession,  and 
regeneration  capabilities  native  to  the 
area, 

(4)  Where  wildlife  habitat  is  to  be  in¬ 
cluded  in  the  postmining  land  use,  the 
permittee  shall  consult  with  appropriate 
State  and  Federal  wildlife  and  land  man¬ 
agement  agencies  and  shall  select  those 
species  that  will  fulfill  the  needs  of  wild¬ 
life,  including  food,  water,  cover,  and 
space.  Plant  groupings  and  water  re¬ 
sources  shall  be  spaced  and  distributed 
to  fulfill  the  requirements  of  wildlife. 

(f)  Standards  for  measuring  success 
of  revegetation.  (1)  Success  of  revegeta¬ 
tion  shall  be  measured  on  the  basis  of 
reference  areas  approved  by  the  regula¬ 
tory  authority.  Reference  areas  mean 
land  units  of  varying  size  and  shape 
identified  and  maintained  under  appro¬ 
priate  management  for  the  purpose  of 
measuring  ground  cover,  productivity 
and  species  diversity  that  are  produced 
naturally.  The  reference  areas  must  be 
representative  of  geology,  soils,  slope,  as¬ 
pect,  and  vegetation  in  the  permit  area. 
Management  of  the  reference  area  shall 
be  comparable  to  that  which  will  be  re¬ 
quired  for  the  approved  postmining  land 
use  of  the  area  to  be  mined.  The  regula¬ 


tory  authority  shall  approve  the  estimat¬ 
ing  techniques  that  will  be  used  to  de¬ 
termine  the  degree  of  success  in  the  re¬ 
vegetated  area. 

(2)  The  groimd  cover  of  living  plants 
on  the  revegetated  area  shall  be  equal  to 
the  ground  cover  of  living  plants  of  the 
approved  reference  area  for  a  minimum 
of  two  gro.wing  seasons.  The  ground  cover 
shall  not  be  considered  equal  if  it  is  less 
than  90  percent  of  the  ground  cover  of 
the  reference  area  for  any  significant 
portion  of  the  mined  area.  Exceptions 
may  be  authorized  by  the  regulatory  au¬ 
thority  for — 

(i)  Previously  mined  areas  that  were 
not  reclaimed  to  the  standards  required 
by  this  chapter  prior  to  the  effective  date 
of  these  regulations.  The  ground  cover 
of  living  plants  for  such  areas  shall  not 
be  less  than  required  to  control  erosion, 
and  in  no  case  less  than  that  existing 
before  redisturbance; 

(ii)  Areas  to  be  developed  immediately 
for  industrial  or  residential  use.  The 
ground  cover  of  living  plants  shall  not 
be  less  than  required  to  control  erosion. 
As  used  in  this  paragraph,  immediately 
means  less  than  2  years  after  regrading 
has  been  completed  for  the  area  to  be 
used;  and 

(iii)  Areas  to  be  used  for  agricultural 
cropland  purposes.  Success  in  revegeta¬ 
tion  of  cropland  shall  be  determined  on 
the  basis  of  crop  production  from  the 
mined  area  compared  to  the  reference 
area.  Crop  production  from  the  mined 
area  shall  be  equal  to  that  of  the  ap¬ 
proved  reference  area  for  a  minimum  of 
two  growing  seasons.  Production  shall 
not  be  considered  equal  if  it  is  less  than 
90  percent  of  the  production  of  the  refer- 
encd*area  for  any  significant  portion  of 
the  mined  area. 

(3)  Species  diversity,  distribution,  sea¬ 
sonal  variety,  and  vigor  shall  be  evalu¬ 
ated  on  the  basis  of  the  results  which 
could  reasonably  be  expected  using  the 
methods  of  revegetation  approved  under 
paragraph  (e)  of  this  section. 

(g)  Seeding  of  stockpiled  topsoil.  Top¬ 
soil  stockpiled  in  compliance  with 
§  715.16  must  be  seeded  or  planted  with 
an  effective  cover  of  nonnoxious,  quick 
growing  annual  and  perennial  plants 
during  the  first  normal  period  for  favor¬ 
able  planting  conditions  or  protected  by 
other  approved  measures  as  specified  in 
§  715.16. 

PART  716— SPECIAL  PERFORMANCE 
STANDARDS 

Sec. 

716.1  General  obligations. 

716.2  Steep-slope  mining. 

716.3  Mountalntop  removal. 

716.4  Special  bituminous  coal  mines. 

716.5  Anthracite  coal  mines. 

716.6  Coal  mines  in  Alaska. 

716.7  Prime  farmland. 

Authority:  Secs.  201,  601,  627  and  529, 
Pub.  L.  95-87  Stat.  446  (30  U.S.C.  1201). 

§  716.1  General  obligations. 

(a)  This  part  establishes  special  initial 
performance  standards  that  apply  in  the 
following  special  circumstances — 

(1)  §  716.2  applies  to  surface  coal  min¬ 
ing  operations  on  steep  slopes. 
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(2)  S  716.3  applies  to  surface  coal  min¬ 
ing  operations  Involving  mcmntalntop 
removal. 

(3)  §  716.4  applies  to  special  bitumi¬ 
nous  coal  mines. 

«4)  §  716.5  applies  to  anthracite  sur¬ 
face  coal  mining  operations. 

<5)  S  716.6  applies  to  surface  coal  min¬ 
ing  operations  in  Alaska. 

(6)  §  716.7  applies  to  surface  coal  min¬ 
ing  operations  on  prime  farmlands. 

(b)  All  surface  coal  mining  and  recla¬ 
mation  operations  subject  to  this  part 
shall  comply  with  the  applicable  spe¬ 
cial  performance  standards  in  this  part. 
Such  operations  shall  also  comply  with 
all  general  performance  standards  in 
Part  715  of  this  chapter  unless  specifi¬ 
cally  exempted  in  this  part  from  the  re¬ 
quirements  of  Part  715. 

§  716.2  .Slecp-slopo 

(a)  The  permittee  conducting  surface 
coal  mining  and  reclamation  operations 
on  natural  slopes  that  exceed  20  degrees, 
or  on  lesser  slopes  that  require  measures 
to  protect  the  area  from  disturbance,  as 
determined  by  the  regulatory  authority 
after  consideration  of  soils,  climate,  the 
method  of  operation,  geology,  and  other 
regional  characteristics,  shall  meet  the 
following  performance  standards.  The 
standards  of  this  section  do  not  apply 
where  mining  is  done  on  a  flat  or 
gently  rolling  terrain  with  an  occasional 
steep  slope  through  which  the  mining 
proceeds  and  leaves  a  plain  or  pre¬ 
dominantly  flat  area;  or  where  the  min¬ 
ing  is  governed  by  §  716.3. 

(1)  Spoil,  waste  materials  or  debris. 
Including  that  from  clearing  and  grub¬ 
bing,  and  abandoned  or  disabled  equip¬ 
ment,  shall  not  be  placed  or  allowed 
to  remain  on  the  downslope. 

(2)  The  highwall  shall  be  completely 
covered  with  spoil  and  the  disturbed 
area  graded  to  comply  with  the  provi¬ 
sions  of  §  715.14  of  this  chapter.  Land 
above  the  highwall  shall  not  be  dis¬ 
turbed  imless  the  regulatory  authority 
finds  that  the  disturbance  will  facilitate 
compliance  with  the  requirements  of  this 
section. 

(3)  Material  in  excess  of  that  required 
to  meet  the  provisions  of  §  715.14  of  this 
chsqiter  shall  be  disposed  of  in  accord¬ 
ance  with  the  requirements  of  §  715.15 
of  this  chapter. 

(4)  Woody  materials  may  be  buried 
in  the  backfilled  area  only  when  burial 
does  not  cause,  or  add  to,  instability  of 
the  backfill.  Woody  materials  may  be 
chipped  and  distributed  through  the 
backfill  when  approved  by  the  regulatory 
authority. 

§  716.3  Muiiiituinlop  removal. 

(a)  Surface  coal  mining  and  reclama¬ 
tion  operations  that  remove  entire  coal 
seams  running  through  the  upper  frac¬ 
tion  of  a  mountain,  ridge,  or  hill  by  re¬ 
moving  all  of  the  overburden  and  creat¬ 
ing  a  level  plateau  or  gently  rolling  con¬ 
tour  with  no  highwalls  remaining  are 
exempt  frmn  the  requirements  of  §  715.14 
of  this  chapter  for  achieving  approxi¬ 


mate  original  contour,  if  the  following 
requirements  are  met; 

(1)  An  industrial,  commercial,  agri¬ 
cultural,  residential,  or  public  facility 
(Including  recreational  facilities)  use  is 
proposed  for  the  affected  land. 

(2)  The  alternative  land  use  criteria 
in  §  715.13(d)  of  this  chapter  are  met 
and  the  proposal  is  approved  by  the  regu¬ 
latory  authority. 

(3)  All  other  applicable  requirements 
of  Part  715  of  this  chapter  can  be  met. 

(b)  Surface  coal  mining  and  recla¬ 
mation  operations  conducted  under  this 
section  shall  comply  with  the  following 
standards: 

(1)  An  outcrop  barrier  of  sufficient 
w'idth,  consisting  of  the  toe  of  the  lowest 
coal  seam,  and  its  associated  overburden 
shall  be  retained  to  prevent  slides  and 
erosion. 

(2 )  The  final  graded  top  plateau  slopes 
on  the  mined  area  shall  be  less  than  lu: 
5A  so  as  to  create  a  level  plateau  or  gently 
rolling  configuration  and  the  outslopes 
of  the  plateau  shall  not  exceed  lv:2h,  ex¬ 
cept  where  engineering  data  substanti¬ 
ates  and  the  regulatory  authority  finds 
that  a  minimum  static  safety  factor  of 
1.5  w’ill  be  attained. 

(3)  The  resulting  level  or  gently  roll¬ 
ing  contour  shall  be  graded  to  drain  in- 
w'ard  from  the  outslope  except  at  spe¬ 
cific  points  where  it  drains  over  the 
outslope  in  protected  stable  channels. 

(4)  Damage  to  natural  watercourses 
below  the  area  to  be  mined  shall  be  pre¬ 
vented. 

(5)  Spoil  shall  be  placed  on  the  moun- 
taintop  bench  as  is  necessary  to  achieve 
the  postmining  land  use  approved  under 
S  715.13  of  this  chapter.  All  excess  spoil 
material  not  retained  on  the  mountain- 
top  shall  be  placed  in  accordance  with 
the  standards  of  §  715.15  of  this  chapter. 

(c)  (1)  All  permits  giving  approval  for 
mountaintop  removal  shall  be  reviewed 
not  more  than  3  years  from  the  date  of 
issuance  of  the  permit,  unless  the  per¬ 
mittee  affirmatively  demonstrates  and 
the  regulatory  authority  finds  that  all 
(H>erations  are  proceeding  in  accordance 
with  the  terms  of  the  permit  and  ap¬ 
plicable  requirements  of  the  Act  and  the 
regulations  of  this  part.  The  terms  of 
the  permit  shall  be  in  accordance  with 
the  requirements  of  the  Act  and  the 
regulations  of  this  part. 

(2)  The  terms  of  a  permit  for  moun¬ 
taintop  removal  may  be  modified  by  the 
regulatory  authority  if  it  determines  that 
more  stringent  measures  are  necessary 
to  prevent  or  control  slides  and  erosion, 
prevent  damage  to  natural  water 
courses,  avoid  water  pollution,  or  to  as¬ 
sure  successful  revegetation. 

§  716.4  Special  bituiiilnou!'  coal  nitne«. 

(a)  Definition.  Special  bituminous  coal 
surface  mines  as  used  in  this  section 
means  those  bituminous  coal  surface 
mines  that  are  located  in  the  State  of 
Wyoming  and  that  are  being  mined  or 
will  be  mined  according  to  the  following 
criteria: 

(1)  Excavation  of  the  mine  pit  takes 
place  on  a  relatively  limited  site  for  an 


extended  period  of  time.  For  the  pur¬ 
poses  of  this  section,  mine  pit  means  an 
open-pit  mine  in  which  the  surface  open¬ 
ing  is  at  least  the  full  size  of  the  excava¬ 
tion  and  has  a  contiguous  border.  The  pit 
generally  is  quite  deep  and  Is  formed  by 
the  removal  of  relatively  large  amounts 
of  overburden  to  obtain  lesser  amoimts 
of  coal.  The  term  as  used  in  this  section 
applies  only  to  mining  operations  that 
extract  coal  from  seams  dipping  15  de¬ 
grees  or  more  from  the  horizontal. 

(2)  Excavation  of  the  mine  pit  follows 
a  coal  seam  that  inclines  15  degrees  or 
more  from  the  horizontal,  and  as  the  ex¬ 
cavation  proceeds  downward  it  expands 
laterally  to  maintain  stability  of  the  pit- 
wall  or  as  necessary  to  accommodate  the 
orderly  expansion  of  the  total  mining 
operations. 

(3)  (i)  Surface  coal  mining  operations 
in  the  mine  pit  have  taken  place  since 
January  1, 1972,  and 

(A)  Operations  in  the  mine  pit  are  re¬ 
moving  more  than  one  coal  seam,  and 

(B)  Mining  has  begun  on  the  deepest 
coal  seam  scheduled  to  be  mined;  or 

(ii)  Surface  coal  mining  operations 
which  may  be  developed  after  August  3, 
1977,  and  are  conducted  on  lands  im¬ 
mediately  adjacent  to  operations  meet¬ 
ing  the  criteria  of  paragraph  (a)(3)<i). 

(4)  The  amoimt  of  material  removed 
from  the  pit  is  large  in  proportion  to  the 
surface  area  disturbed. 

(5)  There  is  no  practicable  alternative 
to  the  deep  open-pit  method  of  mining 
the  coal. 

( 6)  There  is  no  practicable  way  to  en¬ 
tirely  reclaim  the  land  as  required  by 
Part  715  of  this  chapter. 

(b)  Requirements  for  special  bitumi¬ 
nous  coal  mines  operating  prior  to  July  1. 
1973.  Those  portions  of  a  special  bitu¬ 
minous  coal  mine  approved  for  opera¬ 
tion  prior  to  July  1,  1973,  including  the 
orderly  expansion  of  such  a  mine  pit  to 
the  extent  authorized  by  State  law,  shall 
at  a  minimum  meet  the  general  per¬ 
formance  standards  of  Part  715  of  this 
chapter  for  all  operations  (X)nducted  on 
the  permit  area  outside  the  mine  pit  and 
for  those  operations  associated  with  spoil 
storage  areas.  The  standards  of  Part  715 
also  apply  to  the  mine  pit  with  the  ex¬ 
ception  of  §  715.14,  which  relates  to  back¬ 
filling  and  grading.  Special  requirements 
for  backfilling  and  grading  the  mine  pit 
area  are  as  follows; 

(1)  In  the  final  mine  area,  highwalls 
will  be  allowed  to  remain  and  benches 
will  be  allowed.  Details  of  the  benches 
shall  be  included  in  the  mine  plans  sub¬ 
mitted  to  the  regulatory  authority  for 
approval. 

(2)  The  exposed  pit  floors  will  be 
sloped  and  graded  to  provide  access  to 
the  area,  and  topsoil  shall  be  applied  and 
the  floor  area  seeded  according  to  the  re¬ 
quirements  of  |§  715.16  and  715.20. 
Where  water  impoundments  are  included 
as  part  of  the  mine  plan,  riprap  may  be 
used  if  necessary  to  prevent  erosion. 

(3)  Spoil  piles  will  be  graded  and  con¬ 
toured  with  no  more  than  overall  slope  of 
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17  degrees  allowed,  and  terraces  may  be 
used  to  break  the  slope  when  it  can  be 
shown  that  terraces  will  accomplish  the 
required  reclamation.  For  the  postmin¬ 
ing  land  use,  steeper  slopes  may  be  per¬ 
mitted  upon  approval  of  the  regulatory 
authority,  provided  it  can  be  demon¬ 
strated  that  such  method  will  provide  the 
required  results. 

(c)  Requirements  for  other  special  bi¬ 
tuminous  coal  mines.  Those  portions  of 
a  special  bituminous  coal  mine  which  do 
not  meet  the  criteria  of  paragraph  (b)  of 
this  section  shall,  at  minimum,  meet  the 
general  performance  standards  of  Part 
715  of  this  chapter  for  all  operations  con¬ 
ducted  on  the  permit  .'irea  outside  the 
mine  pit  and  for  these  operations  asso¬ 
ciated  with  spoil  storage  areas.  The 
standards  of  Part  715  also  apply  to  the 
mine  pit  with  the  exception  of  §  715.14, 
which  relates  to  backfilling  and  grading. 
Special  requirements  for  backfilling  and 
grading  the  mine  pit  area  are  as  follows : 

(1)  Slope  specifications.  Slope  specifi¬ 
cations  for  the  postmining  land  use  shall 
be  based  on  an  average  of  the  natural 
slopes  measured  in  the  immediate  area 
of  the  mine  site,  and  the  maximum  in¬ 
clination  of  the  slopes  in  the  reclaimed 
area  shall  not  be  greater  than  this  aver¬ 
age  slope.  However,  slopes  steeper  than 
the  average  of  the  natural  slopes  may  be 
approved  by  the  regulatory  authority  if  it 
can  be  demonstrated  that  returning  the 
mined  area  to  a  slope  equal  to  or  less 
than  the  average  natural  slope  would 
greatly  increase  the  amount  of  disturbed 
land.  Measurements  of  individual  slopes, 
locations  at  which  measurements  are 
made,  and  the  average  natural  slope  as 
determined  from  the  individual  slope 
measurements  shall  be  submitted  for  ap¬ 
proval  to  the  regulatory  authority.  The 
regulatory  authority  may  make  an  inde¬ 
pendent  slope  survey  to  verify  the  aver¬ 
age  natural  slope. 

(2)  Postmining  land  uses  that  do  not 
include  permanent  water  impoundments. 

(i)  The  final  mine  area  shall  be  back¬ 
filled,  graded,  and  contoured  to  the  ex¬ 
tent  necessary  to  return  the  land  to  the 
use  approved  by  the  regulatory  authority. 

(ii)  All  bacI^Uing,  grading,  and  con¬ 
touring  shall  be  done  in  a  manner  to  pre¬ 
serve  the  original  drainage  system  or  to 
provide  substitute  drainage  systems  ap¬ 
proved  by  the  regulatory  authority. 

(iii)  Terraces  or  benches  may  be  used 
only  if  it  can  be  demonstrated  that  con¬ 
touring  methods  will  not  provide  the  re¬ 
quired  results.  Detailed  plans  of  dimen¬ 
sions  and  design  of  the  terraces  or 
benches,  check  dams,  erosion  prevention 
techniques,  and  slopes  of  the  terraces  or 
benches  and  their  intervals  shall  be  sub¬ 
mitted  to  the  regulatory  authority  for 
approval  before  construction. 

(iv)  Depressions  that  will  accumulate 
water  shall  not  be  allowed  unless  they 
are  approved  under  paragraph  (3) . 

(3)  Postmining  land  uses  that  include 
permanent  water  impoundments,  (i)  The 
exposed  mine  pit  area  shall  be  sloped, 
graded,  and  contoured  to  blend  with  the 
topography  of  the  surrounding  terrain 
and  to  provide  for  access  to  the  area. 
Where  necessary  to  prevent  erosion,  rip¬ 
rap  shall  be  used. 


(ii)  Under  certain  conditions  where  it 
can  be  demonstrated  by  the  permittee 
that  the  pitwall  can  be  stabilized  by 
terracing  or  other  techniques,  it  may  be 
permissible  to  leave  one-half  the  pro¬ 
posed  shoreline,  as  measured  along  the 
circumference,  composed  of  the  stabilized 
pitwall.  The  remaining  part  of  the  shore¬ 
line  shall  be  graded  and  contoured  to 
blend  with  the  topography  oi  the  sur¬ 
rounding  terrain  and  to  provide  access 
to  the  area.  Detailed  explanations  of 
the  techniques  to  be  used  to  stabilize  the 
pitwalls  shall  be  submitted  for  approval 
to  the  regulatory  authority.  The  regula¬ 
tory  authority  may  verify  the  effective¬ 
ness  of  the  proposed  stabilization  tech¬ 
niques  from  a  study  made  by  an  indepen¬ 
dent  engineering  company  and  based  on 
this  information  and  an  onsite  inspec¬ 
tion,  the  regulatory  authority  will  then 
determine  the  acceptability  of  the  pro¬ 
posed  stabilization  techniques. 

(d)  In  the  event  of  an  amendment  or 
revision  to  the  State  of  Wyoming’s  regu¬ 
latory  program,  regulations,  or  decisions 
made  thereunder  governing  special  bi¬ 
tuminous  coal  mines,  the  Secretary  shall 
issue  such  additional  regulations  as  nec¬ 
essary  to  meet  the  purposes  of  the  Act. 

§  716,3  Antlirucite  coal  mines. 

(a)  Permittees  of  anthracite  coal  sur¬ 
face  mines  in  those  States  where  the 
mines  are  regulated  by  State  environ¬ 
mental  protection  standards  shall  be 
subject  to  the  environmental  protection 
standards  of  the  State  regulatory  pro¬ 
gram  in  existence  on  August  3,  1977,  in¬ 
stead  of  Part  715  of  this  chapter. 

(b)  The  environmental  protection  pro¬ 
visions  of  Title  25,  Rules,  and  Regula¬ 
tions,  Part  1,  Department  of  Environ¬ 
mental  Resources,  Commonwealth  of 
Pennsylvania,  shall  apply  to  reclamation 
of  anthracite  surface  coal  mines  oper¬ 
ated  in  the  Commonwealth  of  Pennsyl¬ 
vania  instead  of  Part  715  of  this  chapter. 
In  addition,  the  regulations  of  the  Com¬ 
monwealth  of  Pennsylvania  pertaining 
to  standards  for  air  and  water  quality 
shall  apply  instead  of  the  regulations  of 
Part  715  of  this  chapter. 

(c)  If  a  State’s  regulatory  program 
or  regulations  for  anthracite  coal  min¬ 
ing  and  reclamation  operations  in  force 
at  the  time  of  this  Act  are  amended,  the 
Secretary,  upon  receipt  of  a  notice  of 
amendment,  shall  issue  additional  regu¬ 
lations  as  necessary  to  meet  the  purposes 
of  this  Act. 

§  716.6  Coul  niinois  in  Alas<ka. 

(a)  Permittees  of  surface  coal  mining 
operations  in  Alaska  from  which  coal 
has  been  mined  on  or  after  August  3, 
1977,  shall  conduct  operations  in  a  man¬ 
ner  that,  at  a  minimum,  meets  the  per¬ 
formance  standards  of  this  chapter. 

(b)  The  Secretary,  after  consultation 
with  the  Governor  of  Alaska,  may  modify 
the  applicability  of  any  environmental 
protection  standard  to  any  surface  coal 
mining  operation  if  he  determines  that 
it  is  necessary  to  ensure  the  continued 
operation  of  the  mine. 

(c)  Any  person  may  petition  the  Sec¬ 
retary  to  modify  the  applicability  of  a 


performance  standard  to  a  coal  mine  in 
Alaska.  No  particular  form  of  petition 
is  required.  However,  the  petition  shall 
be  in  writing  and  shall  identify  clearly — 

(1)  The  performance  standard  in¬ 
volved; 

(2)  The  alternative  methods  to  be  used 
to  protect  the  environment  and  public 
health  and  safety ; 

(3)  The  reasons  why  a  modification  is 
requested  with  full  descriptions  of  the 
impacts  continued  requirements  for  com¬ 
pliance  with  the  performance  standard 
to  be  modified  would  have  on  mining 
and  reclamation  and  of  the  impacts  the 
proposed  method  would  have  on  the 
environment  and  public  health  and 
safety;  and 

(4)  The  location  of  the  mine. 

(d)  If  the  Secretary  determines  that 
the  petition  presents  reasonable  justifi¬ 
cation  for  modifying  the  performance 
standard,  he  may  grant  a  temporary 
suspension  of  enforcement  of  the  per¬ 
formance  standard,  and  he  shall  publish 
a  notice  of  intention  to  modify  the  appli¬ 
cability  of  the  performance  standard  in 
the  Federal  Register  and  in  a  newspaper 
of  general  circulation  in  the  area  of 
Alaska  where  the  affected  coal  mine  is 
located.  A  public  hearing  shall  be  held 
in  Alaska  and  any  person  may  testify 
for  or  against  the  proposed  modification. 
The  Secretary,  after  considering  the 
public  comments,  and  consulting  with 
the  Governor  of  Alaska,  shall  publish  his 
decision  in  the  Federal  Register  and  in 
the  same  newspaper  in  which  the  origi¬ 
nal  notice  was  published. 

§  716.7  Prime  farmland. 

(a)  Applicability. 

(1)  Permittees  of  surface  coal  mining 
and  reclamation  operations  conducted 
on  prime  farmland  shall  comply  with 
the  general  performance  standards  of 
Part  715  of  this  chapter  in  addition  to 
the  special  requirements  of  this  section. 
Prime  farmlands  are  those  lands  defined 
in  paragraph  (b)  of  this  section  that 
have  been  used  for  the  production  of 
cultivated  crops,  including  nurseries, 
orchards,  and  other  specialty  crops,  and 
small  grains  for  at  least  5  years  out  of 
the  20  years  preceding  the  date  of  the 
permit  application, 

(2)  The  requirements  of  this  section 
are  applicable  to  any  permit  issued  on 
or  after  August  3,  1977,  Permits  issued 
before  that  date  and  revisions  or  re¬ 
newals  of  those  permits  need  not  conform 
to  the  provisions  of  this  section  regarding 
actions  to  be  taken  before  a  permit  is 
issued.  Permit  renewals  or  revisions  shall 
include  only  those  areas  that— 

(i)  Were  in  the  original  permit  area  or 
in  a  mining  plan  approved  prior  to  Au¬ 
gust  3,  1977;  or 

(ii)  Are  contiguous  and  under  State 
regulation  or  practice  would  have  nor¬ 
mally  been  considered  as  a  renewal  or 
revision  of  a  previously  approved  plan. 

(b)  Definition.  Prime  farmland  means 
those  lands  that  meet  the  applicability 
requirefhents  in  paragraph  (a)  of  this 
section  and  the  specific  technical  criteria 
prescribed  by  the  Secretary  of  Agricul¬ 
ture  as  published  in  the  Federal  Regis- 
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TER  on  August  23,  1977.  These  criteria 
are  included  here  for  convenience.  Terms 
used  in  this  section  are  defined  in  U.S. 
Department  of  Agriculture  publications: 
Soil  TaxoncMny,  Agriculture  Handbook 
436;  Soil  Surv'ey  Manual,  Agriculture 
Handbook  18;  Rainfall-Erosion  Losses 
From  Cropland,  Agriculture  Handbook 
282;  and  Saline  and  Alkali  Soils,  Agri¬ 
culture  Handbook  60.  To  be  considered 
prime  farmland  soils  must  meet  all  of 
the  following  criteria: 

(1)  The  soils  have — 

<i)  Aquic,  udic,  ustic,  or  xeric  moisture 
regimes  and  sufficient  available  water 
capacity  within  a  depth  of  40  inches  or  in 
the  root  zone,  if  the  root  zone  is  less  than 
40  inches  deep,  to  produce  the  commonly 
grown  crops  in  7  or  more  years  out  of  10; 
or 

<ii)  Xeric  or  ustic  moisture  regimes  in 
which  the  available  water  capacity  is 
limited  but  the  area  has  a  developed 
irrigation  water  supply  that  is  depend¬ 
able  and  of  adequate  quality  (a  depend¬ 
able  water  supply  is  one  in  which  enough 
water  is  available  for  irrigation  in  8  out 
10  years  for  the  crops  commonly  grown) ; 
or 

<  iii)  Aridic  or  torric  moisture  regimes 
and  the  area  has  a  developed  irrigation 
water  supply  that  is  dependable  and  of 
adequate  quality. 

(2)  The  soils  have  a  temperature 
regime  that  is  frigid,  mesic,  thermic,  or 
hyperthermic  <  pergelic  and  cryic  regimes 
are  excluded) .  These  are  soils  that  at  a 
depth  of  20  inches  have  a  mean  annual 
temperature  higher  than  32  degrees  F, 
In  addition,  the  mean  summer  tempera¬ 
ture  at  this  depth  in  soils  with  an  O 
horizon  is  higher  than  47  degrees  F.;  in 
soils  that  have  no  O  horizon  the  mean 
summer  temperature  is  higher  than  59 
degrees  F. 

(3)  The  soils  have  a  pH  between  4.5 
and  8.4  in  all  horizons  within  a  depth  of 
40  inches  or  in  the  root  zone  if  the  root 
zone  is  less  than  40  inches  deep. 

(4)  The  soils  either  have  no  water  table 
or  have  a  water  table  that  is  maintained 
at  a  sufficient  depth  during  the  cropping 
season  to  allow  food,  feed,  fiber,  forage, 
and  oilseed  crops  common  to  the  area  to 
be  grown. 

(5)  The  soils  can  be  managed  so  that, 
in  all  horizons  within  a  depth  of  40 
inches  or  in  the  root  zone  if  the  root  zone 
Is  less  than  40  inches  deep,  during  part 
of  each  year  the  conductivity  of  satura¬ 
tion  extract  is  less  than  4  mmhos/cm 
and  the  exchangeable  sodium  percentage 
<ESP)  is  less  than  15. 

(6)  The  soils  are  not  flooded  fre¬ 
quently  during  the  growing  season  «less 
often  than  once  in  2  years) . 

(7)  The  soils  have  a  product  of  K 
(erodibility  factor)  X  percent  slope  of 
less  than  2.0  and  a  product  of  I  (soil 
erodibility)  XC  (climatic  factor)  not  ex¬ 
ceeding  60. 

(8)  The  soils  have  a  permeability  rate 
of  at  least  0.06  inch  per  hour  in  the  up¬ 
per  20  inches  and  the  mean  annual  soil 
temperature  at  a  depth  of  20  inches  is 
less  than  59  degrees  F.;  the  permeabil¬ 
ity  rate  is  not  a  limiting  factor  if  the 


mean  annual  soil  temperature  is  59  de¬ 
grees  P.  or  higher. 

(9)  Less  than  10  percent  of  the  sur¬ 
face  layer  (upper  6  inches)  in  these  soils 
consists  of  rock  fragments  coarser  than 
3  inches. 

(c)  Identification  of  prime  farmland. 
Prime  farmland  shall  be  identified  on 
the  basis  of  soil  surveys  submitted  by  the 
applicant.  The  regulatory  authority  also 
may  require  data  on  irrigation,  drainage, 
flood  control,  and  subsurface  water  man¬ 
agement.  The  requirement  for  submis¬ 
sion  of  soil  surveys  may  be  waived  by  the 
regulatory  authority  if  the  applicant  can 
demonstrate  according  to  the  procedures 
in  paragraph  (d)  of  this  section  that  no 
prime  farmlands  are  involved.  Soil  sur¬ 
veys  shall  be  conducted  according  to 
standards  of  the  National  Cooperative 
Soil  Survey,  which  include  the  procedures 
set  forth  in  U.S.  Department  of  Agricul¬ 
ture  Handbooks  436  (Soil  Taxonomy) 
and  18  (Soil  Survey  Manual),  and  shall 
include — 

(1)  Data  on  moisture  availabiUty, 
temperature  regime,  flooding,  water  ta¬ 
ble,  erosion  characteristics,  permeabil¬ 
ity,  or  other  information  that  is  needed 
to  determine  prime  farmland  in  accord¬ 
ance  with  paragraph  (b)  of  this  section; 

(2)  A  map  designating  the  exact  loca¬ 
tion  and  extent  of  the  prime  farmland; 
and 

(3)  A  description  of  each  soil  mapping 
unit. 

(d)  Negative  determination  of  prime 
farmland.  The  land  shall  not  be  con¬ 
sidered  as  prime  farmland  where  the  ap¬ 
plicant  can  demonstrate  one  or  more  of 
the  following  situations — 

(1)  Lands  within  the  proposed  permit 
boundaries  have  been  used  for  the  pro¬ 
duction  of  cultivated  crops  for  less  than 
5  years  out  of  20  years  preceding  the  date 
of  the  permit  application. 

(2)  The  slope  of  all  land  within  the 
permit  area  is  10  percent  or  greater. 

(3)  Land  within  the  permit  area  is  not 
irrigated  or  naturally  subirrigated,  has 
no  developed  water  supply  that  is  de¬ 
pendable  and  of  adequate  quality,  and 
the  average  annual  precipitation  is  14 
inches  or  less. 

(4)  Other  factors  exist,  such  as  a  very 
rocky  surface,  or  the  land  is  frequently 
fi(x>ded,  which  clearly  place  all  land 
w’ithin  the  area  outside  the  purview  of 
prime  farmland. 

(5)  A  written  notification  based  on 
scientific  findings  and  soil  surveys  that 
land  within  the  proposed  mining  area 
does  not  meet  the  applicabiUty  require¬ 
ments  in  paragraph  (a)  of  this  section 
is  sutanitt^  to  the  regulatory  authority 
by  a  qualified  person  other  than  the  ap¬ 
plicant,  and  is  approved  by  the  regula¬ 
tory  authority. 

(e)  Plan  for  restoration  of  prime 
farmland.  The  applicant  shall  submit  to 
the  regulatory  authority  a  plan  for  the 
mining  and  restoration  of  any  prime 
farmland  within  the  proposed  permit 
boundaries.  This  plan  shall  be  used  by 
the  regulatory  authority  in  judging  the 
technological  capability  of  the  a];H>licant 
to  restore  prime  farmlands.  The  plan 
shall  include — 


(1)  A  description  of  the  original  im- 
disturbed  soil  profile,  as  determined 
from  a  soil  survey,  showing  the  depth 
and  thickness  of  each  of  the  soil  ho¬ 
rizons  that  collectively  constitute  the 
r(x>t  zone  of  the  locally  adapted  crops 
and  are  to  be  removed,  stored,  and  re¬ 
placed; 

(2)  The  proposed  method  and  type  of 
equipment  to  be  used  for  removal,  stor- 

'age,  and  replacement  of  the  soil  in  ac¬ 
cordance  with  paragraph  (g)  of  this 
section; 

(3)  The  location  of  areas  to  be  used 
for  the  separate  stockpiling  of  the  soil 
and  plans  for  soil  stabilization  before  re¬ 
distribution; 

(4)  If  applicable,  documentation  such 
as  agricultural  school  studies  or  other 
scientific  data  from  comparable  areas 
that  supports  the  use  of  other  suitable 
material,  instead  of  the  A,  B  or  C  soil 
horizon,  to  obtain  on  the  restored  area 
equivalent  or  higher  levels  of  yield  as 
non-mined  prime  farmlands  in  the  sur¬ 
rounding  area  under  equivalent  levels  of 
management;  and 

(5)  Plans  for  seeding  or  cropping  the 
final  graded  mine  land  and  the  conser¬ 
vation  practices  to  control  erosion  and 
sedimentation  during  the  first  12  months 
after  regarding  is  completed.  Proper  ad¬ 
justments  for  seasons  must  be  made  so 
that  final  graded  land  is  not  expo.sed  to 
erosion  during  seasons  when  vegetation 
or  conservation  practices  cannot  be  es¬ 
tablished  due  to  w’eather  conditions;  and 

(6)  Available  agricultural  school  stud¬ 
ies,  company  data,  or  other  scientific 
data  for  comparable  areas  that  demon¬ 
strate  that  the  applicant  using  his  pro¬ 
posed  method  of  reclamation  will  achieve, 
within  a  reasonable  time,  equivalent  or 
higher  levels  of  yield  after  mining  as 
existed  before  mining. 

(f )  Consultation  ucitli  Secretary  of  Ag¬ 
riculture  and  issuance  of  permit.  (1)  The 
regulatory  authority  may  grant  a  permit 
w'hich  shall  incorporate  the  plan  sub¬ 
mitted  under  paragraph  (e)  of  this  sec¬ 
tion,  if  it  finds  in  writing  that  the  appli¬ 
cant — 

(1)  has  the  technological  capabihty  to 
restore  the  prime  farmland  within  the 
proposed  permit  area,  within  a  reason¬ 
able  time,  to  equivalent  or  higher  levels 
of  yield  as  nonmined  prime  farmland  in 
the  surrounding  area  under  equivalent 
levels  of  management;  and 

(ii)  will  achieve  CMnpliance  with  the 
standards  of  paragraph  (g)  of  this  sec¬ 
tion. 

(2)  Before  any  permit  is  i.ssued  for 
areas  that  include  prime  farmlands,  the 
regulatory  authority  shall  consult  with 
the  Secretary  of  Agriculture.  The  Secre¬ 
tary  of  Agriculture  will  provide  a  review 
of  the  proposed  method  of  soil  recon¬ 
struction  and  comment  on  possible  re¬ 
visions  that  will  result  in  a  more  complete 
and  adequate  restoration.  The  Secretary 
of  Agriculture  has  assigned  his  responsi¬ 
bilities  under  this  paragraph  to  the  Ad¬ 
ministrator  of  the  n.S.  Soil  Conservation 
Service  and  the  U.S.  Soil  Conservation 
Service  will  carry  out  the  consultation 
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and  review  through  their  State  Conser¬ 
vationist,  located  in  each  State. 

(g)  Special  requirements.  For  all  prime 
farmlands  to  be  mined  and  reclaimed, 
the  applicant  shall  meet  the  following 
special  requirements; 

(1)  All  soil  horizons  to  be  used  in  the 
reconstruction  of  the  soil  shall  be  re¬ 
moved  before  drilling,  blasting,  or  mining 
to  prevent  contaminating  the  soil  hori¬ 
zons  with  undesirable  materials.  Where 
removal  of  soil  horizons  result  in  erosion 
that  may  cause  air  and  water  pollution, 
the  regulatory  authority  shall  specify 
methods  of  treatment  to  control  erosion 
of  exposed  overburden.  The  permittee 
shall — 

(1)  Remove  separately  the  entire  A 
horizon  or  other  suitable  soil  materials 
which  will  create  a  final  soil  having  an 
equal  or  greater  productive  capacity  than 
that  which  existed  prior  to  mining  in  a 
manner  that  prevents  mixing  or  contam¬ 
ination  with  other  material  before  re¬ 
placement; 

(ii)  Remove  separately  the  B  horizon 
of  the  natural  soil  or  a  combination  of 
B  horizon  and  underlying  C  horizon  or 
other  suitable  soil  material  that  will 
create  a  reconstructed  root  zone  of  equal 
or  greater  productivity  capacity  than 
that  which  existed  prior  to  mining  in  a 
manner  that  prevents  mixing  or  con¬ 
tamination  with  other  material;  and 

(iii)  Remove  separately  the  underly¬ 
ing  C  horizons  or  other  strata,  or  a  com¬ 
bination  of  such  horizons  or  other  strata, 
to  be  used  instead  of  the  B  horizon  that 
are  of  equal  or  greater  thickness  and 
that  can  be  shown  to  be  equal  or  more 
favorable  for  plant  growth  than  the  B 
horizon,  and  that  when  replaced  will 
create  in  the  reconstructed  soil  a  final 
root  zone  of  comparable  depth  and  qual¬ 
ity  to  that  which  existed  in  the  natural 
soil. 

(2)  If  stockpiling  of  soil  horizons  is 
allowed  by  the  regulatory  authority  in 
lieu  of  immediate  replacement,  the 
A  horizon  and  B  horizon  must  be  stored 
separately  from  each  other.  The  stock- 
piles*must  be  placed  within  the  permit 
area  and  where  they  willn  ot  be  dis- 

'  turbed  or  exposed  to  excessive  erosion  by 
water  or  wind  before  the  stockpiled  hori¬ 
zons  can  be  redistributed  on  terrain 
graded  to  final  contour.  Stockpiles  in 
place  for  more  than  30  days  must  meet 
the  requirements  of  §  715.16(c) . 

(3)  Scarify  the  final  graded  land  be¬ 
fore  the  soil  horizons  are  replaced. 

(4)  Replace  the  material  from  the  B 
horizon,  or  other  suitable  material  spec¬ 
ified  in  paragraph  (g)  (1)  (li)  or  (g)(1) 
(iii)  of  this  section  in  such  a  mani^er  as 
to  avoid  excessive  compaction  of  over¬ 
burden  and  to  a  thickness  comparable 
to  the  root  zone  that  existed  in  the  soil 
before  mining. 

(5)  Replace  the  A  horizon  or  other 
suitable  soil  materials,  which  will  create 
a  final  soil  having  an  equal  or  greater 
productive  capacity  than  existed  prior  to 
mining,  as  the  final  surface  soil  layer  to 
the  thickness  of  the  original  soil  as  de¬ 
termined  in  paragraph  (g)  (1)  (i)  of  this 
section  in  a  manner  that — 

(i)  Prevents  excess  compaction  of  both 


the  siirface  layer  and  underlying  mate¬ 
rial  and  reduction  of  permeability  to  less 
than  0.06  inch  per  hom  in  the  upper  20 
Inches  of  the  reconstructed  soil  profile; 
and 

(ii)  Protects  the  surface  layer  from 
wind  and  water  erosion  before  it  is 
seeded  or  planted. 

(6)  Apply  nutrients  and  soil  amend¬ 
ments  as  needed  to  establish  quick  vege¬ 
tative  growth. 

PART  717 — UNDERGROUND  MINING 
GENERAL  PERFORMANCE  STANDARDS 

Sec. 

717.11  General  obligations. 

717.12  Signs  and  markers. 

717.13  [Reserved]. 

717.14  Backfilling  and  grading  of  road  cuts, 

mine  entry  area  cuts,  and  other 
surface  work  areas. 

717.15  Disposal  of  excess  rock  and  earth 

materials  on  surface  areas. 

717.16  Reserved. 

717.17  Protection  of  the  hydrologic  system. 

717.18  Dams  constructed  of  or  impounding 

waste  material. 

717.19  Reserved. 

717.20  Topsoil  handling  and  revegetation. 
Authority;  Secs.  201  and  501,  Pub.  L. 

95-87,  91  Stat.  445  (30  U.S.C.  1201). 

§717.11  Cenerul  obligations. 

(a)  Compliance.  All  underground  coal 
mining  and  associated  reclamation  op¬ 
erations  conducted  on  lands  where  any 
element  of  the  operations  is  regulated 
by  a  State  shall  comply  with  the  initial 
performance  standards  of  this  part  ac¬ 
cording  to  the  time  schedule  specified  in 
§  710.11. 

(1)  For  the  purposes  of  this  part,  un¬ 
derground  coal  mining  and  associated 
reclamation  operations  mean  a  combi¬ 
nation  of  surface  operations  and  under¬ 
ground  operations.  Surface  operations 
include  construction,  use,  and  reclama¬ 
tion  of  new  and  existing  access  and  haul 
roads,  aboveground  repair  areas,  storage 
areas,  processing  areas,  shipping  areas, 
and  areas  upon  which  are  sited  support 
facilities  including  hoist  and  ventilating 
ducts,  and  on  which  materials  incident 
to  underground  mining  operations  are 
placed.  Underground  operations  include 
underground  construction,  operation, 
and  reclamation  of  shafts,  adits,  under- 
groimd  support  facilities,  imderground 
mining,  hauling,  storage,  and  blasting. 

(2)  For  the  purpose  of  this  part  the 
term  permittee  means  the  person  per¬ 
mitted  to  conduct  underground  mining 
operations  by  a  State  or  if  no  permit  is 
issued  in  the  State,  the  person  operating 
a  mine. 

(3)  For  the  purpose  of  this  part,  dis¬ 
turbed  areas  means  surface  w'ork  areas 
and  lands  affected  by  surface  operations 
including,  but  not  limited  to,  roads, 
mine  entry  excavations,  above  ground 
(surface)  worTk  areas,  such  as  tipples, 
coal  processing  facilities  and  other  op¬ 
erating  facilities,  waste  work  and  spoil 
disposal  areas,  and  mine  waste  im¬ 
poundments  or  embankments. 

(4)  Where  State  environmental  pro¬ 
tection  standards  are  adopted  for  a  spe¬ 
cific  State  because  they  are  more  strin¬ 
gent  than  the  standards  of  this  part, 
they  will  be  published  in  Part  718  of  this 
chapter. 


(b)  Authorizations  to  operate.  A  copy 
of  all  current  permits,  licenses,  approved 
plans  or  other  authorizations  to  operate 
the  mine  shall  be  available  for  inspec¬ 
tion  at  or  near  the  mine  site, 

§  717.12  Signs  and  markers. 

(a)  Specifications.  All  signs  required 
to  be  posted  shall  be  of  a  standard  de¬ 
sign  that  can  be  seen  and  read  easily 
and  shall  be  made  of  durable  material, 
and  shall  conform  to  local  ordinances 
and  codes.  The  signs  and  other  markers 
shall  be  maintained  during  all  opera¬ 
tions  to  which  they  pertain. 

(b)  Afme  and  permit  identification 
signs.  Signs  identifying  the  mine  area 
shall  be  displayed  at  all  points  of  access 
to  the  permit  area  from  public  high¬ 
ways.  Signs  shall  show  the  name,  busi¬ 
ness  address,  and  telephone  number  of 
the  permittee  and  identification  numbers 
of  current  mining  and  reclamation  per¬ 
mits  or  other  authorizations  to  operate. 
Such  signs  shall  not  be  removed  until 
after  release  of  all  bonds. 

§717.1.3  [Reserved]. 

§  717.14  Backfilling  and  grading  of  road 
cuts,  mine  entry  area  cuts,  and  other 
surface  work  areas. 

(a)  Upon  completion  of  underground 
mining,  surface  work  areas  which  are 
involved  in  excavation,  disposal  of  ma¬ 
terials,  or  otherwise  affected,  shall  be 
regraded  to  approximate  original  con¬ 
tour.  The  permittee  shall  transport, 
backfill  and  compact  fill  material  to  as¬ 
sure  stability  or  to  prevent  leaching  of 
toxic  pollutants.  Barren  rock  or  similar 
materials  excess  to  the  mining  opera¬ 
tions  and  which  are  disposed  on  the 
land  surface  shall  be  subject  to  the  pro¬ 
vision  of  §  717.15  of  this  part.  Roads  and 
support  facility  areas  existing  prior  to 
the  effective  date  of  this  part  and  used 
in  support  of  underground  mining  oper¬ 
ations  which  are  subject  to  this  part 
shall  be  regraded  to  the  extent  deemed 
feasible  by  the  regulatory  authority 
based  on  the  availability  of  backfill  ma¬ 
terial  and  resulting  stability  of  the  af¬ 
fected  lands  after  reclamation.  As  a  min¬ 
imum,  the  permittee  shall  be  required 
to; 

(1)  Retain  all  earth,  rock  and  other 
mineral  nonwaste  materials  on  the  solid 
portion  of  existing  or  new  benches,  ex¬ 
cept  that  the  regulatory  authority  may 
permit  placement  of  such  material  at 
the  site  of  the  faceup  as  a  means  of 
disposing  of  excavated  spoil  when  addi¬ 
tional  working  space  is  needed  to  facil¬ 
itate  operations.  Such  placement  of 
material  shall  be  limited  to  minimize 
disturbance  of  land  and  to  the  hydro- 
logic  balance.  Such  fills  shall  be  stabi¬ 
lized  with  vegetation  and  shall  achieve  a 
minimum  static  safety  factor  of  1.5.  In 
no  case  shall  the  outslope  exceed  the 
angle  of  repose. 

(2)  Backfill  and  grade  to  the  most 
moderate  slope  possible  to  eliminate  any 
highwall  along  roads,  mine  entry  faces 
or  other  areas.  Slopes  shall  not  exceed 
the  angle  of  repose  or  such  lesser  slopes 
as  required  by  the  regulatory  authority 
to  maintain  stability. 
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(b)  On  apiHx>vaI  by  the  regulatory  au¬ 
thority  and  In  order  to  c<H)serve  soil 
moisture,  ensure  stability,  and  control 
erosion  on  final  graded  slopes,  cut-and- 
fill  terraces  may  be  allowed  if  the  terraces 
are  appropriate  substitutes  for  construc¬ 
tion  of  lower  grades  on  the  reclaimed 
lands.  Ihe  terraces  shall  meet  the  follow¬ 
ing  requirements : 

» 1 )  The  width  of  the  individual  terrace 
bench  shall  not  exceed  20  feet  unless 
specifically  approved  by  the  regulatory 
authority  as  necessary  for  stability 
erasion  control,  or  roads. 

(2)  The  vertical  distance  between  ter¬ 
races  shall  be  as  specified  by  the  regula¬ 
tory  authority  to  prevent  excessive  ero¬ 
sion  and  to  provide  long-term  stability. 

(3)  Tlie  slope  of  the  terrace  outslope 
.shall  not  exce^  \  v.2h  (50  percent) .  Out- 
slopes  which  exceed  lv:2h  (50  percent) 
may  be  approved  if  they  have  a  minimum 
static  safety  factor  of  1.5  or  more 
and  provide  adequate  control  over  ero¬ 
sion  and  closely  resemble  the  surface 
configmation  of  the  land  prior  to  mining. 
In  no  case  may  highwalls  be  left  as  part 
of  terraces. 

(4)  Culverts  and  underground  rock 
drains  shall  be  used  on  the  terrace  only 
when  approved  by  the  regulatory  author¬ 
ity. 

(c)  All  surface  operations  on  steep 
slopes  of  20  degrees  or  more  or  on  such 
lesser  slopes  as  the  regulatory  authority 
define  as  a  steep  slope  shall  be  conducted 
so  as  not  to  place  any  material  on  the 
downslope  below  road  cuts,  mine  working 
or  other  benches,  other  than  in  conform¬ 
ance  with  paragraph  (a)  (1)  of  this  part. 

(d)  Regrading  or  stabilising  rills  and 
gullies.  When  rills  or  gullies  deeper  than 
9  inches  form  in  areas  that  have  been 
regraded  and  the  topsoil  replaced  but 
vegetation  has  not  yet  been  established, 
the  permittee  shall  fill,  grade,  or  other¬ 
wise  stabilize  the  rills  and  gullies  and 
reseed  or  replant  the  areas  according  to 
§  717.20.  The  regulatory  authority  shall 
specify  that  erosional  features  of  lesser 
size  be  stabilized  if  they  result  in  addi¬ 
tional  erosion  and  sedimentation. 

(e)  Covering  coal  and  acid-forming, 
toxic-forming,  combustible,  and  other 
waste  materials;  stabilizing  backfilled 
materials;  and  using  waste  material  for 
fill.  Any  acid-forming,  toxic-forming, 
combustible  materials,  or  any  other  waste 
materials  as  identified  by  the  regulatory 
authority  that  are  exposed,  used,  or  pro¬ 
duced  during  imderground  mining  and 
which  are  deposited  on  the  land  surface 
shall,  after  placement  in  accordance  with 
§  717.15  of  this  part,  be  covered  with  a 
minimum  of  4  feet  of  nontoxic  and  non¬ 
combustible  material;  or,  if  necessary, 
treated  to  neutralize  toxicity,  in  order  to 
prevent  water  pollution  and  sustained 
combusion,  and  to  minimize  adverse 
effects  on  plant  growth  and  land  uses. 
Where  necessary  to  protect  against  up¬ 
ward  migration  of  salts,  exposure  by  ero¬ 


sion,  to  iHt)vide  an  adequate  depth  for 
plant  growth,  or  to  otherwise  meet  local 
conditions,  the  regulatory  authority  shall 
specify  thicker  amounts  of  cover  using 
nontoxic  material.  Acid-forming  or 
toxic-forming  material  shall  not  be 
burled  or  stored  in  proximity  to  a  drain¬ 
age  course  so  as  to  cause  or  pose  a  threat 
of  water  pollution  or  otherwise  violate 
the  provisions  of  §  717.17  of  this  part. 

(f)  Grading  along  the  contour.  All 
final  grading,  preparation  of  earth,  rock 
and  other  nonwaste  materials  before  re¬ 
placement  of  topsoil,  and  placement  of 
topsoil  in  accordance  with  §  717.20,  shall 
be  done  along  the  contour  to  minimize 
subsequent  erosion  and  instability.  If 
such  grading,  preparation  or  placement 
along  the  contour  would  be  hazardous 
to  equipment  operators,  grading,  prep¬ 
aration  or  placement  in  a  direction  other 
than  generally  parallel  to  the  contour 
may  be  used.  In  all  cases,  grading, 
preparation  or  placement  shall  be  con¬ 
ducted  in  a  manner  which  minimizes 
erosion  and  provides  a  surface  for  re¬ 
placement  of  topsoil  which  will  min¬ 
imize  slippage. 

§717.15  Di.'^po^al  of  rxrcss  ro«'k  anti 
f-arlli  materials  on  sui-fat  o  areas. 

Excess  rock  and  earth  materials  pro¬ 
duced  from  an  underground  mine  and 
not  disposed  in  tmderground  workings 
or  used  in  backfilling  and  grading  oper¬ 
ations  shall  be  placed  in  surface  disposal 
areas  in  accordance  with  requirements 
of  §  715.15.  Where  the  volume  of  such 
material  is  small  and  its  chemical  and 
physical  characteristics  dO  not  pose  a 
threat  to  either  public  safety  or  the 
environment  the  regulatory  authority 
may  modify  the  requirements  of  §  715.15 
in  accordance  with  §  717.14(a)  ( 1) . 

§  717.16  [Reserved] 

§  717.17  Proteefion  of  the  hj«lr*>lo;iie 
system. 

The  permittee  shall  plan  and  con¬ 
duct  underground  coal  mining  and 
reclamation  operations  to  minimize  dis¬ 
turbance  of  the  prevailing  hydrologic 
balance  in  order  to  prevent  long-term 
adverse  changes  in  the  hydrologic  bal¬ 
ance  that  could  result  from  tmderground 
coal  mining  operations,  both  on  and  off 
site.  Changes  in  water  quality  and 
quantity,  in  the  depth  to  ground  water, 
and  in  the  location  of  surface  W’ater 
drainage  channels  shall  be  minimized 
and  applicable  Federal  and  State  stat¬ 
utes  and  regulations  shall  not  be  vio¬ 
lated.  The  permittee  shall  conduct  op¬ 
erations  so  as  to  minimize  water  pollu¬ 
tion  and  shall,  where  necessary,  use 
treatment  methods  to  control  w’ater  pol¬ 
lution.  The  permittee  shall  emphasize 
underground  coal  mining  and  reclama¬ 
tion  practices  that  will  prevent  or  min¬ 
imize  water  pollution  and  changes  in 
flows  in  preference  to  the  use  of  water 
treatment  facilities  prior  to  discharge  to 
surface  waters.  Pi'actices  to  control  and 


minimize  pollution  include,  but  are  not 
limited  to,  diverting  water  from  under- 
groimd  workings  or  preventing  water 
contact  with  acid-  or  toxic-forming  ma¬ 
terials,  and  minimizing  water  contact 
time  with  waste  materials,  maintaining 
mine  barriers  to  enhance  postmining  in¬ 
undation  and  sealing,  establishing  dis¬ 
turbed  areas  through  grading,  diverting 
runoff,  achieving  quick  growing  stands 
of  temporary  vegetation,  and  lining 
drainage  channels.  If  treatment  is  re¬ 
quired  to  eliminate  pollution  of  surface 
or  ground  'waters,  the  permittee  shall 
operate  and  maintain  the  necessary 
water  treatment  facilities  as  set  forth  in 
this  section. 

(a)  Water  quality  standards  and  efflu¬ 
ent  limitations.  All  surface  drainage 
from  the  disturbed  area.  Including  dis¬ 
turbed  areas  that  have  been  graded, 
seeded  or  planted  and  which  remain  sub¬ 
ject  to  the  requirements  of  this  section, 
except  for  drainage  from  disturbed  areas 
that  have  met  the  requirements  of  $  717.- 
20  shall  be  passed  through  a  sedimen¬ 
tation  pond  or  a  series  of  sedimentation 
ponds  prior  to  leaving  the  permit  area. 
All  waters  which  flow  or  are  removed 
from  underground  operations  or  imder- 
ground  waters  which  are  removed  from 
other  areas  to  facUitate  mining  and 
which  discharge  to  surface  waters  must 
be  passed  through  appropriate  treatment 
facilities  prior  to  discharge  where  nec¬ 
essary  to  meet  effluent  limitations. 

For  purposes  of  this  section  only,  dis¬ 
turbed  areas  shall  include  areas  of  sur¬ 
face  operations  but  shall  not  include 
those  areas  In  which  only  diversion 
ditches,  sedimentation  ponds,  or  roads 
are  installed  in  accordance  with  this  sec¬ 
tion  and  the  upstream  area  is  not  other¬ 
wise  disturbed  by  the  permittee.  Dis¬ 
turbed  areas  shall  not  Include  those 
surface  areas  overlying  the  underground 
w’orking  unless  those  areas  are  also  dis¬ 
turbed  by  surface  operations  such  as  fill 
(disposal)  areas,  support  facilities  areas, 
or  other  major  activities  which  create  a 
risk  of  pollution.  « 

The  regulatory  authority  may  grant 
exemptions  from  this  requirement  only 
when  the  disturbed  drainage  area  within 
the  total  disturbed  area  is  small  and  if 
the  permittee  shows  that  sedimentation 
pon(ls  are  not  necessary  to  meet  effluent 
limitations  of  this  paragraph  and  to 
maintain  water  quality  in  downstream 
receiving  waters.  Sedimentation  ponds 
required  by  this  paragraph  shall  be  con¬ 
structed  in  accordance  with  paragraph 
(e)  of  this  section  in  appropriate  loca¬ 
tions  prior  to  any  mining  in  the  affected 
drainage  area  in  order  to  control  sedi¬ 
mentation  or  otherwise  treat  water  in 
accordance  with  this  paragraph.  Dis¬ 
charges  from  areas  disturbed  by  under¬ 
ground  operation  and  by  surface  opera¬ 
tion  and  reclamation  activities  conducted 
thereon,  must  meet  all  applicable  Fed¬ 
eral  and  State  regulations  and,  at  a 
minimum,  the  following  numerical  efflu¬ 
ent  limitations: 
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Bitluent  Limitations,  in  Miujorams  P*»  Litbr, 
'  mi/l  Exceft  foR  pH 


EfiBuent 

characteristics 

Maximum 
allowable  * 

Average  of 
dally  valuea 
(or  30 

consecutive 
discharge 
days  > 

Iron,  total _ 

7.0 

S.5 

Manganese,  total... 

4.0 

2.0 

Total  suspended 
solids,  r 

7ao 

35.0 

pU> 

Within  tne  i 
range  8. 0  to 

9.  a 

<  Based  on  representative  sampling. 

•  In  Arizona,  C;olor8do,  Montana,  New  Mexico,  North 
Dakota,  South  Dakota,  Dtah,  and  Wyoming,  total  sus¬ 
pended  solids  limitatiotis  will  be  determined  on  a  case- 
by-case  basis,  but  they  must  not  be  greater  than  45 
mg/I  (maximum  allowable)  and  30  mg/1  (average  of  daily 
value  for  30  consecutive  discharge  days)  based  on  a 
representative  sampling. 

*  Where  the  application  of  neutralization  and  sedimen¬ 
tation  treatment  technology  results  in  inability  to 
comply  with  the  manganese  limitations  set  forth,  the 
regulatory  authority  may  allow  the  pH  level  in  the  dis¬ 
charge  to  exceed  to  a  small  extent  the  upper  limit  of  9.0 
in  oi^cr  that  the  manganese  limitations  will  be  achieved, 

(1)  Any  overflow  or  other  discharge 
of  surface  water  from  the  disturbed  area 
within  the  permit  area  demonstrated  by 
the  permittee  to  result  from  a  precipi¬ 
tation  event  larger  than  the  10-year  24- 
hour  frequency,  event  will  not  be  subject 
to  the  effluent  limitations  of  paragraph 
(a). 

(2)  The  permittee  shall  install,  op¬ 
erate,  and  maintain  adequate  facilities 
to  treat  any  water  discharged  from  the 
disturbed  area  that  violates  applicable 
Federal  or  State  regulations  or  the  limi¬ 
tations  of  paragraph  (a).  If  the  pH  of 
w'aters  to  be  discharged  from  the  dis¬ 
turbed  area  is  normally  less  than  6.0, 
an  automatic  lime  feeder  or  other  neu¬ 
tralization  process  approved  by  the  regu¬ 
latory  authority  shall  be  installed,  oj}- 
erated,  and  maintained.  If  the  regulatory 
authority  finds  that  small  and  infre¬ 
quent  treatment  requirements  to  meet 
applicable  standards  do  not  necessitate 
use  of  an  automatic  neutralization  proc¬ 
ess,  and  the  mine  normally  produces  less 
than  500  tons  of  coal  per  day,  the  regula¬ 
tory  authority  can  approve  the  use  of  a 
manual  system  if  the  permittee  agrees 
to  ensure  that  consistent  and  timely 
treatment  is  carried  out. 

(b)  Surface  water  monitoring.  (1)  The 
permittee  shall  submit  for  approval  by 
the  regulatory  authority  a  surface  water 
monitoring  program  which  meets  the  fol¬ 
lowing  requirements:  (i)  Provides  ade¬ 
quate  monitoring  of  all  discharge  from 
the  disturbed  area  and  from  the  under¬ 
ground  operations. 

(ii)  Provides  adequate  data  to  describe 
the  likely  daily  and  seasonal  variation  in 
discharges  from  the  disturbed  area  in 
terms  of  flow,  pH,  total  iron,  total  man¬ 
ganese,  and  total  suspended  solids  and, 
as  requested  by  the  regulatory  authority, 
any  other  parameter  characteristic  of 
the  discharge. 

(iii)  Provides  monitoring  at  appropri¬ 
ate  frequencies  to  measure  normal  and 
abnormal  variations  in  concentrations. 

(iv)  Provides  an  analytical  quality 
control  system  including  standard  meth¬ 
ods  of  analysis  such  as  those  specified  in 
40  CPR  136. 


(v)  Provides  regular  reports  of  all 
measurements  to  the  regulatory  author¬ 
ity  within  60  days  of  sample  collection 
iinless  violations  of  permit  conditions 
occur  in  which  case  the  regulatory  au¬ 
thority  shall  be  notified  immediately 
after  receipt  of  analytical  results  by  the 
permittee.  If  the  discharge  is  subject  to 
regulation  by  a  Federal  or  State  permit 
Issued  in  compliance  with  section  301  of 
the  Federal  Water  Pollution  Control  Act 
Amendment  of  1972  (33  U.S.C.  §  1311),  a 
copy  of  the  completed  reporting  form 
supplied  to  meet  the  permit  requirements 
may  be  submitted  to  the  regulatory  au¬ 
thority  to  satisfy  the  reporting  require¬ 
ments  if  the  data  meet  the  frequency  and 
other  requirements  of  this  paragraph. 

(2)  Equipment,  structures,  or  other 
measures  necessary  to  accurately  meas¬ 
ure  and  sample  the  quality  and  quantity 
of  surface  water  discharges  from  the  dis¬ 
turbed  area  of  the  permit  area  shall  be 
properly  installed,  maintained  and  oper¬ 
ated  and  shall  be  removed  when  no 
longer  required. 

(c)  Diversion  and  conveyance  of  over¬ 
land  flow  away  from  disturbed  areas.  In 
order  to  minimize  erosion  and  to  prevent 
or  remove  water  from  contacting  toxic- 
producing  deposits,  overland  flow  from 
undisturbed  areas  may,  as  required  or 
approved  by  the  regulatory  authority,  be 
diverted  away  from  disturbed  areas  by 
means  of  temporary  or  permanent  diver¬ 
sion  structures.  The  following  require¬ 
ments  shall  be  met  for  such  diversions: 

(1)  Temporary  diversion  structures 
are  those  used  during  mining  and  recla¬ 
mation.  When  no  longer  needed,  these 
structures  shall  be  removed  and  the  area 
reclaimed.  Temporary  diversion  struc¬ 
tures  shall  be  constructed  to  safely  pass 
the  peak  nmoff  from  a  precipitation 
event  with  a  10-year  recurrence  interval, 
or  a  larger  event  as  specified  by  the  regu¬ 
latory  authority. 

(2)  Permanent  diversion  structures 
are  those  remaining  after  mining  and 
reclamation  and  approved  for  retention 
by  the  regulatory  authority  and  other 
appropriate  State  and  Federal  agencies. 
To  protect  fills  and  property,  to  prevent 
water  from  contacting  toxic-producing 
deposits,  and  to  avoid  danger  to  public 
health  and  safety,  permanent  diversion 
structures  shall  be  constructed  to  safely 
pass  the  peak  runoff  from  a  precipitation 
event  with  a  100 -year  recurrence  interval 
or  a  larger  event  as  specified  by  the  reg¬ 
ulatory  authority.  Permanent  diversion 
structures  shall  be  constructed  with 
gently  sloping  banks  that  are  stabilized 
by  vegetation.  Asphalt,  concrete,  or  other 
similar  linings  shall  not  be  used  imless 
specifically  required  to  prevent  seepage 
or  to  provide  stability  and  they  are  ap¬ 
proved  by  the  regulatory  authority. 

(3)  Diversions  shall  be  designed,  con¬ 
structed,  and  maintained  in  a  manner  so 
as  to  prevent  additional  contributions  of 
suspended  solids  to  streamflow,  or  to  run¬ 
off  outside  the  permit  area  to  the  extent 
possible,  using  the  best  technology  cur¬ 
rently  available.  In  no  event  shall  such 
contributions  be  in  excess  of  require¬ 
ments  set  by  applicable  State  or  Federal 
law.  Appropriate  sediment  control  meas¬ 


ures  for  these  diversions  shall  include, 
but  not  be  limited  to,  maint^iance  of 
appropriate  gradients,  channel  lining, 
vegetation,  and  roughness  structures 
and  detention  basins. 

(d)  Stream  channel  diversions.  In  the 
event  that  the  regulatory  authority  per¬ 
mits  diversion  of  streams,  the  regulations 
of  §  715.17(d)  shall  apply. 

(e)  Sediment  control  measures.  Ap¬ 
propriate  sediment  control  measures 
shall  be  designed,  constructed,  and  main¬ 
tained  to  prevent  additional  contribu¬ 
tions  of  sediment  to  streamflow  or  to 
runoff  outside  the  permit  area  to .  the 
extent  possible,  using  the  best  technology 
currently  available.  Sediment  control 
measures  may  include,  but  are  not  lim¬ 
ited  to,  sedimentation  ponds,  diversion 
structures,  sediment  traps,  straw  dikes, 
riprap,  check  dams,  vegetative  filters, 
dugout  ponds,  and  chemical  treatment. 
All  ponds  shall  be  designed  and  con¬ 
structed  to  take  into  account  any  dis¬ 
charges  into  the  pond  from  underground 
operations.  Sedimentation  ponds  may  be 
used  individually  or  in  a  series  and  shall 
(either  individually  or  in  series)  meet 
the  criteria  below: 

(1)  Sedimentation  ponds  must  provide 
at  least  a  24-hour  detention  time  and  a 
surface  area  of  at  least  1  square  foot  for 
each  50  gallons  per  day  of  inflow  for 
runoff  entering  the  pond(s)  that  results 
from  a  10 -year  24 -hour  precipitation 
event.  Runoff  diverted,  in  accordance 
with  paragraph  (c)  of  this  section,  away 
from  disturbed  drainage  areas  need  not 
be  considered  in  sedimentation  pond  de¬ 
sign.  Required  sedimentation  pond  sur¬ 
face  area  and  detention  time  may  be 
proportionally  reduced  by  the  appropri¬ 
ate  use  of  chemical  treatment  measures 
such  as  flocculation  and  coagulation  if 
approved  by  the  regulatory  authority. 

(2)  An  additional  sediment  storage 
volume  must  be  provided  equal  to  0.2 
acre-feet  for  each  acre  of  disturbed  area 
within  the  upstream  drainage  area.  Upon 
approval  of  the  regulatory  authority, 
the  sediment  storage  volume  may  be  re¬ 
duced  in  an  amount,  as  demonstrated  by 
the  permittee,  equal  to  the  sediment  re¬ 
moved  by  other  appropriate  sediment 
control  measures. 

(3)  Ponds  may  be  of  the  permanent 
pool  or  self -dewatering  type.  Dewater- 

’  ing-type  ponds  shall  use  siphon  or  other 
dewatering  methods  approved  by  the 
regulatory  authority  to  prevent  dis¬ 
charges  of  pollutants  within  the  design 
flow. 

(4)  Spillway  systems  shall  be  properly 
located  to  maximize  the  distances  from 
the  point  of  inflow  into  the  pond  to  maxi¬ 
mize  detention  times.  Spillway  systems 
shall  be  provided  to  safely  discharge  the 
peak  runoff  from  a  precipitation  event 
with  a  25 -year  recurrence  interval,  or 
larger  event  as  specified  by  the  regulatory 
authority. 

(5)  Sediment  shall  be  removed  from 
sedimentation  ponds  when  the  volume  of 
sediment  accumulates  to  80  percent  of 
the  sediment  storage  volume  required  in 
paragraph  (e)  (2)  of  this  section.  Sedi¬ 
ment  shall  be  disposed  of  in  a  manner 
that  minimizes  adverse  effects  on  surface 
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waters  due  to  its  chemical  and  physical 
characteristics,  on  infiltration,  vegeta¬ 
tion,  or  surface  or  ground  water  quality. 

(6)  If  a  sedimentation  pond  includes 
an  embankment  that  is  more  than  20 
feet  in  height,  as  measured  from  the 
upstream  toe  of  the  embankment  to  the 
crest  of  the  emergency  spillway,  or  has  a 
storage  volume  of  20  acre-feet  or  more, 
the  following  additional  requirements 
shall  be  met: 

(i)  An  appropriate  combination  of 
principal  and  emergency  spillways  shall 
be  provided  to  safely  discharge  the  nmoff 
resulting  from  a  100-year  6-hour  precipi¬ 
tation  event,  or  larger  event  as  specified 
by  the  regulatory  authority. 

(ii)  Ponds  shall  be  designed  and  con¬ 
structed  with  an  acceptable  static  safety 
factor  of  at  least  1.5  for  the  normal  pool 
level  to  ensure  embankment  slope 
stability. 

(iii)  The  minimum  top  width  of  the 
embankment  shall  not  be  less  than  the 

H+35 

quotient  of  — g — where  H  is  the  height 

of  the  embankment  as  measured  from 
the  upstream  toe  to  the  top  of  the  em¬ 
bankment. 

(iv)  Ponds  shall  have  appropriate  bar¬ 
riers  to  control  seepage  along  conduits 
that  extend  through  the  embankment. 

(7)  All  ponds  shall  be  designed  and  in¬ 
spected  under  the  supervision  of,  and 
certified  after  construction  by,  a  regis¬ 
tered  professional  engineer. 

(8)  All  ponds,  including  those  not 
meeting  the  size  or  other  criteria  of  §  77. 
216(a)  of  this  title,  shall  be  examined 
for  structural  weakness,  erosion,  and 
other  hazardous  conditions  in  accordance 
with  the  inspection  requirements  con¬ 
tained  in  §  77.216-3  of  this  title. 

(9)  All  ponds  shall  be  removed  and 
the  land  affected  regraded  and  revegeta¬ 
ted  consistent  with  the  requirements  of 
§  717.14  and  §  717.20. 

(f)  Discharge  stmctures.  Discharges 
from  sedimentation  ponds  and  diversion 
structures  shall  be  controlled,  where 
necessary,  ming  energy  dissipators,  surge 
ponds,  and  other  devices  to  reduce  ero¬ 
sion  and  prevent  deepening  or  enlarge¬ 
ment  of  stream  channels  and  to  mini¬ 
mize  disturbances  to  the  hydrologic  bal¬ 
ance. 

(g)  Acid  and  toxic  materials.  Drainage 
to  groimd  and  surface  waters  which  em¬ 
anates  from  acid-forming  or  toxic-form¬ 
ing  mine  waste  materials  and  spoils 
placed  on  the  land  surface  shall  be 
avoided  by — 

(1)  Identifying,  bm^ing,  and  treat¬ 
ing  where  necessary,  spoil  or  other  ma- 
teiials  that,  in  the  judgment  of  the  regu¬ 
latory  authority,  will  be  toxic  to  vegeta¬ 
tion  or  that  will  adversely  affect  water 
quality  if  not  treated  or  buried.  Such 
material  shall  be  disposed  in  accordance 
with  the  provision  of  §  717.14(e) ; 

(2)  Preventing  or  removing  water 
from  contact  with  toxic-producing  de¬ 
posits; 

(3)  Burying  or  otherwise  treating  all 
toxic  or  harmful  materials  within  30 
days  if  such  materials  are  subject  to  wind 
and  water  erosion,  or  within  a  lesser  pe¬ 
riod  designated  by  the  regulatory  author¬ 


ity.  If  storage  of  such  materials  is  ap¬ 
proved,  the  materials  shall  be  placed  on 
impermeable  material  and  protected 
from  erosion  and  contact  with  surface 
water.  Coal  waste  ponds  and  other  coal 
waste  materials  shall  be  maintained  ac¬ 
cording  to  §  717.17(g)  (4)  and  §  717.18 
shall  apply; 

(4)  Burying  or  otherwise  treating 
waste  materials  from  coal  preparation 
plants  no  later  than  90  days  after  the 
cessation  of  the  filling  of  the  disposal 
area.  Burial  or  treatment  shall  be  in  ac¬ 
cordance  with  §  717.14(e>  of  this  part; 

(5)  Casing,  sealings,  or  otherwise  man¬ 
aging  boreholes,  shafts,  wells,  and  auger 
holes  or  other  more  or  less  horizontal 
holes  to  prevent  pollution  of  surface  or 
ground  water  and  to  prevent  mixing  of 
groimd  waters  of  significantly  different 
quality.  All  boreholes  that  are  within  the 
permit  area  but  are  outside  the  surface 
coal  mining  area  or  which  extend  be¬ 
neath  the  coal  to  be  mined  and  into  wa¬ 
ter-bearing  strata  shall  be  plugged  per¬ 
manently  in  a  manner  approved  by  the 
regulatory  authority,  unless  boreholes 
have  been  approved  for  use  in  monitor¬ 
ing. 

(h)  Ground  water  systems.  (1)  Under¬ 
ground  operations  shall  be  conducted  to 
minimize  adverse  effects  on  groimd  wa¬ 
ter  flow  and  quality,  and  to  minimize  off¬ 
site  effects.  The  permittee  will  be  respon¬ 
sible  for  performing  monitoring  accord¬ 
ing  to  subparagraph  (2)  of  this  para¬ 
graph  to  ensure  operations  confonn  to 
this  requirement. 

(2)  Ground  water  levels,  subsurface 
flow  and  storage  characteristics,  and  the 
quality  of  ground  water  shall  be  moni¬ 
tored  in  a  manner  approved  by  the  reg¬ 
ulatory  authority  to  determine  the 
effects  of  underground  coal  min¬ 
ing  operations  on  the  quantity  and 
quality  of  water  in  ground  water  systems 
at  the  mine  area  and  in  associated  offsite 
areas.  When  operations  are  conducted  in 
such  a  manner  that  may  affect  the 
ground  water  system,  ground  water  lev¬ 
els  and  ground  water  quality  shall  be  pe¬ 
riodically  monitored  using  wells  which 
can  adequately  reflect  changes  in  ground 
water  quantity  and  quality  resulting 
from  such  operations.  Sufficient  water 
wells  must  be  used  by  the  permittee.  The 
regulatory  authority  may  require  drilling 
and  development  of  additional  wells  if 
needed  to  adequately  monitor  the  ground 
water  system.  As  specified  and  approved 
by  the  regulatory  authority,  additional 
hydrologic  tests,  such  as  aquifler  tests, 
must  be  undertaken  by  the  permittee  to 
demonstrate  compliance  with  subpara¬ 
graph  (1)  of  this  paragraph. 

(1)  Water  rights  and  replacement.  The 
permittee  shall  replace  the  water  supply 
of  an  owner  of  interest  in  real  property 
who  obtains  all  or  part  of  his  supply  of 
water  for  domestic,  agricultural,  indus¬ 
trial,  or  other  legitimate  use  from  an  un¬ 
derground  or  surface  source  where  such 
supply  has  been  affected  by  contamina¬ 
tion,  diminution,  or  interruption  proxi- 
mately  resulting  from  surface  coal  mine 
operation  by  the  permittee. 

(j)  Hydrologic  impact  of  roads.  (1) 
General.  Access  and  haul  roads  and  as¬ 


sociated  bridges,  culverts,  ditches,  and 
road  rights-of-way  shall  be  constructed, 
maintained,  and  reclaimed  so  as  to  the 
extent  possible,  using  the  best  technology 
currently  available,  prevent  additional 
contributions  of  suspended  solids  to 
streamflow,  or  to  runoff  outside  the 
permit  area  to  the  extent  possible,  using 
the  best  technology  currently  available. 
In  no  event  shall  the  contributions  be 
in  excess  of  requirements  set  by  appli¬ 
cable  State  or  Federal  law.  All  haul 
and  access  roads  shall  be  removed  and 
the  land  affected  shall  be  regraded  and 
revegetated  consistent  with  the  require¬ 
ments  of  §  717.14  and  §  717.20,  unless  re¬ 
tention  of  a  road  is  approved  and  assured 
of  necessary  maintenance  to  adequately 
control  erosion. 

(2)  Construction,  (i)  All  roads,  insofar 
as  possible,  shall  be  located  on  ridges  or 
on  flatter  and  more  stable  slopes  to  min¬ 
imize  erosion.  Stream  fords  are  pro¬ 
hibited  unless  they  are  specifically  ap¬ 
proved  by  the  regulatory  authority  as 
temporary  routes  across  dry  streams 
that  will  not  adversely  affect  sedimenta¬ 
tion  and  that  will  not  be  used  for  coal 
haulage.  Other  stream  crossings  shall  be 
made  using  bridges,  culverts,  or  other 
structures  designed  and  constructed  to 
meet  the  requirements  of  this  paragraph. 
Roads  shall  not  be  located  in  active 
stream  channels  nor  shall  they  be  con¬ 
structed  or  maintained  in  a  manner  that 
increases  erosion  or  causes  significant 
sedimentation  or  flooding.  However, 
nothing  in  this  paragraph  will  be  con¬ 
strued  to  prohibit  relocation  of  stream 
channels  in  accordance  with  paragraph 
(d)  of  this  section. 

(ii)  In  order  to  minimize  erosion  and 
subsequent  disturbances  of  the  hydro- 
logic  balance,  roads  shall  be  constructed 
in  compliance  with  the  following  grade 
restrictions  or  other  grades  determined 
by  the  regulatory  authority  to  be  neces¬ 
sary  to  control  erosion: 

(A)  The  overall  sustained  grade  shall 
not  exceed  lv:107i  (10  percent). 

(B)  The  maximum  grade  greater  than 
10  percent  shall  not  exceed  lT;:6.5h  (15 
percent)  for  more  than  300  feet. 

(C)  There  shall  not  be  more  than  300 
feet  of  grade  exceeding  10  percent  within 
each  1,000  feet. 

(iii)  All  access  and  haul  roads  shall  be 
adequately  drained  using  structures  such 
as,  but  not  limited  to,  ditches,  water  bar¬ 
riers,  cross  drains,  and  ditch  relief  drains. 
For  access  and  haul  roads  that  are  to  be 
maintained  for  more  than  1  year,  water- 
control  structures  shall  be  designed  with 
a  discharge  capacity  capable  of  passing 
the  peak  runoff  from  a  10-year,  24-hour 
precipitation  event.  Drainage  pipes  and 
culverts  shall  be  constructed  to  avoid 
plugging  or  collapse  and  erosion  at  in¬ 
lets  and  outlets.  Drainage  ditches  shall 
be  provided  at  the  toe  of  all  cut  slopes 
fonned  by  construction  of  roads.  Trash 
racks  and  debris  basis  shall  be  installed 
in  the  drainage  ditches  wherever  debris 
from  the  drainage  area  could  impair  the 
functions  of  drainage  and  sediment  con¬ 
trol  structures.  Ditch  relief  and  cross 
drains  shall  be  spaced  according  to  grade. 
Effluent  limitations  of  paragraph  (a)  of 
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this  section  shall  not  apply  to  drainage 
from  access  and  haul  roads  located  out¬ 
side  the  disturbed  area  as  defined  in  this 
section  unless  otherwise  specified  by  the 
regulatory  authority. 

(iv)  Access  and  haul  roads  shall  be 
surfaced  with  durable  material.  Toxic- 
or  acid-forming  substances  shall  not  be 
used.  Vegetation  may  be  cleared  only  for 
the  essential  width  necessary  for  road 
and  associated  ditch  construction  and  to 
serve  traffic  roads. 

(3)  Maintenance,  (i)  Access  and  haul 
roads  shall  be  routinely  maintained  by 
means  such  as,  but  not  limited  to,  whet¬ 
ting,  scraping,  or  surfacing. 

(ii)  Ditches,  culverts,  drains,  trash 
racks,  debris  basins,  and  other  structures 
serving  to  drain  access  and  haul  roads 
shall  not  be  restricted  or  blocked  in  any 
manner  that  impedes  drainage  or  ad¬ 
versely  affects  the  intended  purpose  of 
the  structure. 

(4)  Access  roads  constructed  for  and 
used  only  to  provide  infrequent  service 
to  surface  facilities,  such  as  ventilators 
or  monitoring  devices  shall  be  exempt 
from  the  requirements  of  subparagraph 

(2)  of  this  paragraph  provided  ade¬ 
quate  stabilization  to  control  erosion  is 
achieved  through  use  of  alternative 
measures. 

(k)  Hydrologic  impacts  of  other  trans¬ 
port  facilities.  Railroad  loops,  spurs,  con¬ 
veyors,  or  other  transport  facilities  shall 
be  constructed,  maintained,  and  re¬ 
claimed  to  prevent  additional  contribu¬ 
tions  of  suspended  solids  to  streamfiow, 
or  to  runoff  outside  the  p>ermit  area  to 
the  extent  r'ossible,  using  the  best  tech¬ 
nology  currently  available  and  to  con¬ 
trol  other  diminution  or  degradation  of 
water  quality  and  quantity.  In  no  event 
shall  contributions  be  in  excess  of  re¬ 
quirements  set  by  applicable  State  or 
Federal  law. 

(l)  Discharge  of  waters  into  under¬ 
ground  mines.  Surface  and  ground  wa¬ 
ters  shall  not  be  discharged  or  diverted 
into  underground  mine  workings. 

§  717.18  llani.H  conslructed  of  or  im¬ 
pounding  waste  niutorial. 

(a)  General.  No  waste  material  shall 
be  used  in  or  impounded  by  existing  or 
new  dams  without  the  approval  of  the 
regulatory  authority.  The  permittee 
shall  design,  locate,  construct,  operate, 
maintain,  modify,  and  abandon  or  re¬ 
move  all  dams  (used  either  temporarily 
or  permanently)  constructed  of  waste 
materials,  in  accordance  with  the  re¬ 
quirements  of  this  section. 

(b)  Construction  of  dams.  (1)  Waste 
shall  not  be  used  in  the  construction  of 
dams  imless  demonstrated  through  ap¬ 
propriate  engineering  analysis,  to  have 
no  adverse  effect  on  stability, 

(2)  Plans  for  dams  subject  to  this 
section,  and  also  including  those  dams 
that  do  not  meet  the  size  or  other  criteria 
of  §  77.216(a)  of  this  title,  shall  be  ap¬ 
proved  by  the  regulatory  authority  be¬ 
fore  construction  and  shall  contain  the 
minimum  plan  requirements  established 
by  the  Mining  Enforcement  and  Safety 
Administration  pursuant  to  §  77.216-2 
of  this  title. 


(3)  Construction  requirements  are  as 
follows:  (i)  Design  shall  be  based  on  the 
flood  from  the  probable  maximum  pre¬ 
cipitation  event  unless  the  permittee 
shows  that  the  failure  of  the  impound¬ 
ing  structure  would  not  cause  loss  of 
life  oc  severely  damage  property  or  the 
environment,  in  which  case,  depending 
on  site  conditions,  a  design  based  on  a 
precipitation  event  of  no  less  than  100- 
year  frequency  may  be  approved  by  the 
regulatory  authority. 

(ii)  The  design  freeboard  distance  be¬ 
tween  the  lowest  point  on  the  embank¬ 
ment  crest  and  the  maximum  water 
elevation  shall  be  at  least  3  feet  to  avoid 
overtopping  by  wind  and  wave  action. 

(iii)  Dams  shall  have  minimum  safety 
factors  as  follows: 


Ct*se 

Loudiiig  coudilioii 

Minimum 

safely 

factor 

I _ 

.  End  of  conslrucUon . . 

1.3 

11 . 

.  Partial  pool  with  steady  seep¬ 
age  saturation. 

1.5 

Ill _ 

.  Steady  seepage  from  spillwa.^ 
or  decant  crest. 

1.5 

IV . . 

.  Earthquake  (cases  II  and  III 
with  seismic  loading). 

1.0 

(iv)  The  dam,  foundation,  and  abut¬ 
ments  shall  be  stable  under  all  condi¬ 
tions  of  construction  and  operation  of 
the  impoundment.  Sufficient  foundation 
investigations  and  laboratory  testing 
shall  be  performed  to  determine  the  fac¬ 
tors  of  safety  of  the  dam  for  all  load¬ 
ing  conditions  in  paragraph  (b)(3)  (iii) 
of  this  section  and  for  all  increments  of 
construction. 

(v)  Seepage  through  the  dam,  founda¬ 
tion,  and  abutments  shall  be  controlled 
to  prevent  excessive  uplift  pressures,  in¬ 
ternal  erosion,  sloughing,  removal  of 
material  by  solution,  or  erosion  of  mate¬ 
rial  by  loss  into  cracks,  joints,  and  cavi¬ 
ties.  This  may  require  the  ase  of  im¬ 
pervious  blankets,  pervious  drainage 
zones  or  blankets,  toe  drains,  relief  wells, 
or  dental  concreting  of  jointed  rock  sur¬ 
face  in  contact  with  embankment  mate¬ 
rials. 

(vi)  Allowances  shall  be  made  for 
settlement  of  the  dams  and  the  founda¬ 
tion  so  that  the  freeboard  will  be  main¬ 
tained. 

(vii)  Impoundments  created  by  dams 
of  waste  materials  shall  be  subject  to  a 
minimum  drawdown  criteria  that  allows 
the  facility  to  be  evacuated  by  spillways 
or  decants  of  90  percent  of  the  volume 
of  water  stored  during  the  design  pre¬ 
cipitation  event  within  10  days. 

(viii)  During  construction  of  dams  sub¬ 
ject  to  this  section,  the  structures  shall 
be  periodically  inspected  by  a  registered 
professional  engineer  to  ensure  con¬ 
struction  according  to  the  approved 
design.  On  completion  of  construction, 
the  structure  shall  be  certified  by  a  regis¬ 
tered  professional  engineer  experienced 
in  the  field  of  dam  construction  as  having 
been  constructed  in  accordance  with  ac¬ 
cepted  professional  practice  and  the  ap¬ 
proved  design. 

(ix)  A  permanent  identification  mark¬ 
er,  at  least  6  feet  high  that  shows  the 
dam  number  assigned  pursuant  to 


§  77.216-1  of  this  title  and  the  name  of 
the  person  operating  or  controlling  the 
dam,  shall  be  located  on  or  immediate¬ 
ly  adjacent  to  each  dam  within  30  days 
of  certification  of  design  pursuant  to  this 
section. 

(4)  All  dams,  including  those  not 
meeting  the  size  or  other  criteria  of 
§  77.216(a)  of  this  title,  shall  be  routine¬ 
ly  inspected  by  a  registered  professionsd 
engineer,  or  someone  imder  the  super¬ 
vision  of  a  registered  professional  en¬ 
gineer,  in  accordance  with  Mining  En¬ 
forcement  and  Safety  Administration 
regulations  pursuant  to  §  77.216-3  of  this 
title. 

(5)  All  dams  shall  be  routinely  main¬ 
tained.  Vegetative  growth  shall  be  cut 
where  necessary  to  facilitate  inspection 
and  repairs.  Ditches  and  spillways  shall 
be  cleaned.  Any  combustible  materials 
present  on  the  surface,  other  than  that 
used  for  surface  stability  such  as  mulch 
or  dry  vegetation,  shall  be  removed  and 
any  other  appropriate  maintenance  pro¬ 
cedures  followed. 

(6)  AH  dams  subject  to  this  section 
shall  be  recertified  annually  as  having 
been  constructed  and  modified  in  ac¬ 
cordance  with  current  prudent  engineer¬ 
ing  practices  to  minimize  the  possibility 
of  failures.  Any  changes  in  the  geometry 
of  the  impoimding  structure  shall  be 
highlighted  and  included  in  the  annual 
recertification  report.  These  certifica¬ 
tions  shall  include  a  report  on  existing 
and  required  monitoring  procedures  and 
instrumentation,  the  average  and  maxi¬ 
mum  depths  and  elevations  of  any  im- 
poiuided  waters  over  the  past  year,  exist¬ 
ing  storage  capacity  of  impounding 
structures,  any  fires  occurring  in  the  ma¬ 
terial  over  the  past  year  and  any  other 
aspects  of  the  structures  affecting  their 
stability. 

(7)  Any  enlargements,  reductions  in 
size,  reconstruction  or  other  modification 
of  the  dams  shall  be  approved  by  the 
regulatory  authority  before  construction 
begins. 

(8)  All  dams  shall  be  removed  and 
the  disturbed  areas  regraded,  revege¬ 
tated,  and  stabilized  before  the  release 
of  bond  unless  the  regulatory  authority 
approves  retention  of  such  dams  as  be¬ 
ing  compatible  with  an  approved  post¬ 
mining  land  use  (§  715,13). 

§  717.19  [Rosorved] 

§  717.20  Topsoil  haiicUing  and  rovpgo- 

,  talioii. 

(a)  Topsoil  shall  be  removed  as  a  sep¬ 
arate  operation  from  areas  to  be  dis¬ 
turbed  by  surface  operations,  such  as 
roads  and  areas  upon  which  support  fa¬ 
cilities  are  to  be  sited.  Selected  overbur¬ 
den  materials  may  be  used  instead  of, 
or  as  a  substitute  for  topsoil  where  the 
resulting  soil  mediiun  is  determined  by 
the  regulatory  authority  to  be  equal  to 
or  more  suitable  for  revegetation.  Topsoil 
shall  be  segregated,  stockpiled,  and  pro¬ 
tected  from  wind  and  water  erosion,  or 
contaminants.  Disturbed  areas  no  longer 
required  for  the  conduct  of  mining  oper¬ 
ations  shall  be  regraded,  topsoil  distrib¬ 
uted,  and  revegetated. 
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(b)  The  permittee  shall  establish  on 
all  land  that  has  been  disturbed  by  min¬ 
ing  operations  a  diverse,  effective,  and 
permanent  vegetative  cover  capable  of 
self -regeneration  and  plant  succession, 
and  adequate  to  control  soil  erosion.  In¬ 
troduced  species  may  be  substituted  for 
native  species  if  approved  by  the  regula¬ 
tory  authority.  Introduced  species  shall 
meet  applicable  State  and  Federal  seed 
or  introduced  species  statutes,  and  may 
not  include  poisonous  or  potentially  toxic 
species. 

PART  718— ADOPTION  OF  STATE 
STANDARDS 

Sec. 

718.1  Procedures  for  adoption. 

Authoritt;  Secs.  201  and  501,  Pub.  L. 
95-87,  91  Stat.  445  (30  U.S.C.  1201). 

§  718.1  Procedures  for  adoption. 

(a)  Any  State  law  or  regulation  which 
is  determined  by  the  Secretary  imder  the 
procedures  in  this  section  to  be  a  more 
stringent  performance  standard  for  reg¬ 
ulation  of  surface  coal  mining  and  rec¬ 
lamation  operations  than  that  provided 
imder  a  performance  standard  in  Part 
715,  716,  or  717  of  this  chapter  shall  be 
adopted  by  the  Secretary  and  applied  in 
that  State  instead  of  the  requirements  of 
the  standards  in  Part  715,  716,  or  717. 

(b)  A  State  may  request  the  Secre¬ 
tary  to  review  the  provisions  of  any  State 
law  or  regulation  to  determine  whether 
such  law  or  regulation  provides  a  more 
stringent  performance  standard  than 
comparable  provisions  in  Part  715,  716, 
or  717  of  this  chapter.  No  particular  form 
of  request  is  required.  However,  the  re¬ 
quest  shall  be  in  writing  and  shall  in¬ 
clude  the  text  of  the  State  law  or  regu¬ 
lation,  identification  of  the  comparable 
performance  standard  in  Part  715,  716, 
or  717  of  this  chapter,  and  an  analysis 
of  the  reasons  why  the  State  law  or  regu¬ 
lation  is  a  more  stringent  standard. 

(c)  If  the  Secretary  determines  that 
the  requirements  of  State  law  or  regu¬ 
lation  may  be  more  stringent  than  the 
comparable  performance  standard  in 
Part  715,  716,  or  717  of  the  chapter,  rule- 
making  shall  be  initiated  imder  the  pro¬ 
cedures  of  section  501  of  the  Act  for 
adoption  of  the  standard. 

PART  720— STATE  ENFORCEMENT 
ACTIVITIES 

Sec. 

720.11  Enforcement  authority. 

720.12  Permits. 

720.13  Reporting  obligations. 

Authority:  Secs.  201,  601,  and  502,  Pub. 
L.  95-87,  91  Stat.  445  (30  U.S.C.  §1201). 

§  720.11  Enfurceniont  authority. 

Nothing  in  the  Act  or  these  regulations 
shall  be  interpreted  to  preclude  a  State 
from  exercising  its  authority  to  enforce 
State  law,  regulations,  and  permit  condi¬ 
tions,  unless  compliance  with  the  State 
law,  regulations,  or  permit  condition  will 
preclude  compliance  with  these  regula¬ 
tions. 

§  720.12  Permits. 

(a)  On  or  after  February  4,  1978,  if  a 
State  is  enforcing  the  performance 
standards  of  this  Chapter  that  State 
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shall  incorporate  terms  in  initial  permits 
that  comply  with  those  standards. 

(b)  On  or  after  May  4,  1978,  if  a  State 
is  enforcing  the  performance  standards 
of  this  Chapter,  that  State  shall  incor¬ 
porate  terms  in  revised  or  renewed  per¬ 
mits  that  comply  with  these  standards. 

§  720.13  Reporting  obligations. 

(a)  During  the  initial  regulatory  pro¬ 
gram,  each  State  regulatory  authority 
shall  submit  to  the  Office,  within  5  days 
after  its  completion,  a  copy  of  each  State 
report  which  contains  observations  of 
the  condition  of  the  mine  site  and  relates 
to  the  obligations  imposed  by  these  reg¬ 
ulations.  In  order  to  protect  preparation 
for  hearings  and  enforcement  proceed¬ 
ings,  the  Director  and  the  State  regula¬ 
tory  authority  may  enter  into  agree¬ 
ments  as  to  procedures  for  the  special 
handling  of  investigative  and  enforce¬ 
ment  reports  and  other  materials. 

(b)  Any  State  issuing  an  initial  permit 
to  conduct  surface  coal  mining  opera¬ 
tions  on  or  after  February  4,  1978,  and 
a  revised  or  renewed  permit  on  or  after 
May  4,  1978,  shall  submit  a  copy  of  the 
application  and  the  permit  to  the  Office. 

PART  721— FEDERAL  INSPECTIONS 

Sec. 

721.11  Extent. 

721.12  Bight  of  entry. 

721.13  Inspections  based  on  citizen  requests. 

721.14  Failure  to  give  notice  and  lack  of 

reasonable  belief. 

Authority:  Sec.  201,  601  and  602,  Pub.  L. 
95-87,  91  Stat.  445  (30  U.S.C.  §  1201). 

§721.11  Extent. 

The  authorized  representative  of  the 
Secretary  shall  conduct  inspections  of 
surface  coal  mining  and  reclamation 
operations  subject  to  regulation  under 
the  Act — 

(a)  On  the  basis  of  not  less  than  two 
consecutive  State  inspection  reports  in¬ 
dicating  a  violation  of  the  Act,  regula¬ 
tions  or  permit  conditions  required  by 
the  Act; 

(b)  On  the  basis  of  information  pro¬ 
vided  by  a  State  or  any  person  which 
gives  rise  to  a  reasonable  belief  that  the 
provisions  of  the  Act,  regulations  or  per¬ 
mit  conditions  required  by  the  Act  are 
being  violated,  or  that  a  condition  or 
practice  exists  which  creates  an  immi¬ 
nent  danger  to  the  health  or  safety  of 
the  public,  or  is  causing  or  can  reason¬ 
ably  be  expected  to  cause  significant, 
imminent  environmental  harm  to  land, 
air,  or  water  resources ;  and 

(c)  On  a  random  basis  of  at  least  one 
complete  inspection  each  6  months.  A 
complete  inspection  is  an  onsite  review 
of  the  operator’s  compliance  with  all 
applicable  standards  in  these  regulations 
within  the  entire  area  disturbed  or  af¬ 
fected  by  mining. 

§  721.12  Right  of  entry. 

(a)  Authorized  representatives  of  the 
Secretary,  without  advance  notice  and 
upon  .presentation  of  appropriate  cre¬ 
dentials  and  without  a  search  warrant, 
shall  have  the  right  of  entry  to,  upon, 
or  through  any  surface  coal  mining  and 
reclamation  operations  or  any  premises 


in  which  any  records  required  to  be 
maintained  are  located. 

(b)  The  authorized  representatives 
may  at  reasonable  times,  and  without 
delay,  have  access  to  and  copy  any  rec¬ 
ords,  and  inspect  any  monitoring  equip¬ 
ment  or  method  of  operation  required 
under  this  Act,  the  regulations  or  the 
permit. 

§  721.13  Inspoclion  based  on  eilizoii 
requests. 

(a)  Citizen  reports.  (1)  Any  person 
who  believes  that  there  is  a  violation  of 
the  Act,  regulations  or  permit  conditions 
required  by  the  Act  or  that  any  imminent 
danger  or  harm  exists  may  report  this 
information  to  the  Office  of  Surface  Min¬ 
ing  Reclamation  and  Enforcement.  Writ¬ 
ten  reports  must  be  signed  and  include 
a  phone  number  where  the  reporting 
party  can  be  contacted.  Oral  reports  will 
be  accepted  but  must  be  followed  by  a 
written  and  signed  statement  including 
the  information  reported.  The  complaint 
or  other  information  shall  be  considered 
as  having  a  reasonable  basis  if  it  alleges 
facts  which,  if  proven  to  be  true,  would 
be  sufficient  to  show  a  violation  of  the 
Act,  regulations  or  permit.  Unless  the 
Office  has  reason  to  believe  that  the  in¬ 
formation  is  incorrect,  or  determines 
that  even  if  true  it  would  not  constitute 
a  violation,  the  Office  shall  conduct  an 
inspection  within  15  days  of  receipt  of 
the  complaint.  If  the  complaint  alleges 
an  imminent  danger  or  harm,  the  inspec¬ 
tion  shall  be  conducted  promptly. 

(2)  The  identity  of  any  person  supply¬ 
ing  information  to  the  Office  relating  to 
possible  violations  or  imminent  dangers 
or  harms  shall  remain  confidential  with 
the  Office,  if  requested  by  the  person 
supplying  the  information,  unless  dis¬ 
closure  is  required  under  the  Freedom  of 
Information  Act  (5  U.S.C.  §  552)  or  by 
other  Federal  law. 

(b)  Right  to  accompany  the  authorized 
representative  of  the  Secretary.  (1)  If 
a  Federal  inspection  is  conducted  as  a 
result  of  information  provided  to  the 
Office,  the  person  who  provided  the  in¬ 
formation  shall  be  notified  when  the  in¬ 
spection  is  to  occur  and  the  person  will 
be  allowed  to  accompany  the  authorized 
representative  of  the  Secretary  during 
the  inspection. 

(2)  Any  person  accompanying  an  au¬ 
thorized  representative  of  the  Secretary 
has  a  right  of  entry  to,  upon  and  through 
the  mining  and  reclamation  operations 
about  which  he  supplied  information, 
only  if  he  is  in  the  presence  of  and  is 
under  the  control,  direction  and  super¬ 
vision  of  the  authorized  representative 
while  on  the  mine  property. 

(c)  Notification  of  Results  of  Investi¬ 
gation.  Within  10  days  of  the  inspec¬ 
tion  or,  if  no  inspection,  within  15  days 
of  the  complaint,  the  Office  shall  notify 
the  person  in  writing  of  the  following — 

(1)  The  results  of  the  investigation, 
including  a  description  of  any  inspection 
which  occurred  and  any  enforcement  ac¬ 
tion  taken;  copies  of  Federal  inspection 
reports,  notices  of  violation,  and  cessa¬ 
tion  orders  may  be  forwarded  to  the  per¬ 
son  in  satisfaction  of  this  requirement. 
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(2)  If  no  inspection  was  conducted,  an 
explanation  of  the  reason  for  not  inspect¬ 
ing; 

(3)  A  statement  as  to  the  person’s 
right  to  informal  review  of  the  actions  or 
inactions  of  the  Office. 

(4)  The  permittee  shall  receive  copies 
of  all  such  reports  which  have  not  al¬ 
ready  been  given  to  the  permittee, 
except  that  the  name  of  the  complainant 
shall  be  removed. 

(d)  Review  of  action  of  local  offices.  A 
person  who  does  not  agree  with  the  ac¬ 
tion  taken  by  the  Office  on  their  report 
may  request  the  Regional  Director  to  re¬ 
view  the  complaint  and  actions  taken. 
The  Regional  Director  shall  advise  the 
person  in  writing,  within  30  days,  of  the 
results  of  the  review.  Informal  review 
under  this  subsection  shall  not  affect 
any  rights  to  formal  review  or  a  citizen’s 
suit. 

§  721,14  Failure  to  give  iioliee  and  laek 
of  reasonable  belief. 

No  notice  of  violation  or  cessation 
order  may  be  vacated  by  reason  of  failure 
to  give  notice  required  by  the  Act  or  these 
regulations  prior  to  the  inspection;  or  by 
reason  of  a  subsequent  determination 
that  prior  to  the  inspection  the  Office  did 
not  have  information  sufficient  to  create 
a  reasonable  belief  that  a  violation  had 
occurred. 

PART  722 — ENFORCEMENT 
PROCEDURES 

Sec. 

722.1  Scope. 

722.11  Imminent  hazards. 

722.12  Non-lmminent  hazEird  violations. 

722.13  Failure  to  abate. 

722J4  Service  of  notice. 

722.15  Review  at  mineslte  of  cessation 

orders. 

722.16  Pattern  of  violation. 

722.17  Inability  to  comply. 

Aothoritt:  Secs.  201,  601,  and  502, 

Pub.  L.  96-87,  91  Stat.  445  (30  U.S.C.  !  1201). 

§  722.1  Scope. 

The  regulations  of  this  part  set  forth 
general  procedures  governing  issuance  of 
orders  of  cessation,  notices  of  violation, 
and  orders  to  show  cause  under  section 
521  of  the  Act. 

§  722.11  Iinminent  dangers  and  barms. 

(a)  If  an  authorized  representative  of 
the  Secretary  finds  conditions  or  prac¬ 
tices.  or  violations  of  applicable  per¬ 
formance  standards,  which  create  an 
imminent  danger  to  the  health  or  safety 
of  the  public,  the  authorized  represent¬ 
ative  shall  immediately  order  a  cessa¬ 
tion  of  surface  coal  mining  and  reclama¬ 
tion  operations  or  that  portion  of  the 
operation  relevant  to  the  condition,  prac¬ 
tice,  or  violation. 

(b)  If  an  authorized  representative  of 
the  Secretary  finds  conditions  or  prac¬ 
tices,  or  violations  of  applicable  perform¬ 
ance  standards,  which  are  causing  or 
can  reasonably  be  expected  to  cause  sig¬ 
nificant,  imminent  environmental  harm 
to  land,  air,  or  water  resources,  the  au¬ 
thorized  representative  shall  immedi¬ 
ately  order  a  cessation  of  surface  coal 
mining  and  reclamation  operations  or 


that  portion  of  the  operation  relevant  to 
the  condition,  practice  or  violation. 

(c)  An  authorized  representative  of 
the  Secretary  shall  impose  affirmative 
obligations  on  an  operator  which  the  au¬ 
thorized  representative  deems  necessary 
to  abate  the  condition,  practice,  or  viola¬ 
tion  if — 

(i)  a  cessation  order  is  issued  under 
paragraph  (a)  or  (b)  of  this  section; 
and 

(ii)  the  cessation  of  mining  or  recla¬ 
mation  activities  will  not  completely 
abate  the  imminent  danger  or  harm  or 
eliminate  the  practices  or  conditions  that 
contributed  to  the  imminent  danger  or 
harm. 

(d)  When  imposing  affirmative  obli¬ 
gations  under  this  section,  the  author¬ 
ized  representative  of  the  Secretary  shall 
require  abatement  of  the  imminent  dan¬ 
ger  or  harm  in  the  most  expeditious 
manner  physically  possible.  The  affirm¬ 
ative  obligation  shall  include  a  time  by 
which  abatement  shall  be  accomplished 
and  may  include,  among  other  things, 
the  use  of  existing  or  additional  per¬ 
sonnel  and  equipment. 

(e)  Reclamation  operations  not  di¬ 
rectly  the  subject  of  the  order  or  affirma¬ 
tive  obligation  shall  continue  during  any 
cessation  order. 

(f)  An  authorized  representative  of 
the  Secretary  shall  terminate  a  cessa¬ 
tion  order  issued  imder  paragraph  (a) 
or  (b)  of  this  section  by  written  notice 
when  the  authorized  representative  de¬ 
termines  that  the  conditions  or  prac¬ 
tices  or  violations  that  contributed  to  the 
imminent  danger  to  life  or  the  envir¬ 
onment  have  been  eliminated. 

§  722.12  Non-ininiinent  danger  or  burni. 

(a)  If  an  authorized  representative  of 
the  Secretary  finds  a  violation  which  is 
not  covered  by  section  722.11  of  this 
Part,  the  authorized  representative  shall 
issue  a  notice  of  violation  fixing  a  rea¬ 
sonable  time  for  abatement. 

(b)  An  authorized  representative  of 
the  Secretary  may  extend  the  time  to 
abate  a  violation  by  written  notice  if  the 
failure  to  abate  within  the  time  set  was 
not  caused  by  the  permittee’s  lack  of 
diligence. 

(c)  An  authorized  representative  of 
the  Secretary  may  establish  interim  steps 
in  an  abatement  period.  If  the  permittee 
fails  to  meet  any  interim  step  within  the 
time  set,  the  authorized  representative 
may  extend  the  time  set  for  meeting  the 
interim  step,  in  accordance  with  this  sec¬ 
tion,  or  may  issue  a  cessation  order  pur¬ 
suant  to  §  722.13  of  this  Part. 

(d)  The  total  time  for  abatement  as 
originally  fixed  and  subsequently  extend¬ 
ed  shall  not  exceed  90  days. 

§  722.13  Failure  to  abate. 

An  authorized  representative  of  the 
Secretary  shall  order  cessation  of  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations,  or  the  portion  relevant  to  the 
violation,  when  a  notice  of  violation  has 
been  issued  under  §  722.12  of  this  Part 
and  the  permittee  fails  to  abate  the  vio¬ 
lation  within  the  time  originally  fixed  or 
subsequently  extended.  In  a  cessation 


order  issued  under  this  section,  the  u- 
thorized  representative  shall  af¬ 

firmative  obUgations  to  abate  the  viola¬ 
tion  in  the  manner  provided  in  §  722.11 
of  this  Part.  Reclamation  operations  not 
directly  the  subject  of  the  order  or  af¬ 
firmative  obligation  shall  continue  dur¬ 
ing  any  cessation  order.  A  cessation  or¬ 
der  issued  under  this  section  shall  be 
terminated  as  provided  in  §  722.11  of 
this  Part. 

§  722.1 4  Service  of  notice. 

Notices  and  orders  issued  under  this 
part  shall  be  given  to  the  permittee  or 
his  designated  agent.  If  no  designated 
agent  is  found  at  the  mine  site,  service 
will  be  made  upon  the  person  who,  based 
on  reasonable  inquiry  by  the  authorized 
representative  of  the  Secretary,  appears 
to  be  in  charge  of  the  mining  or  reclama¬ 
tion  operation.  The  person  receiving  serv¬ 
ice  shall  be  responsible  for  any  imme¬ 
diate  compliance  actions  required  by 
the  notice  or  order.  Service  is  cimiplete 
on  delivery  at  the  mine.  However,  a  copy 
of  each  notice  or  order  shall  be  mailed  to 
the  permittee  within  48  hours. 

§  722.15  Review  at  minesile  of  ressatiun 
orders. 

(a)  Within  30  days  after  the  permittee 
has  received  any  cessation  order  issued 
under  this  part,  a  representative  of  the 
Office  may  conduct  an  informal  hearing 
at  the  minesite  or  within  such  reasonable 
proximity  to  the  mine  that  it  may  be 
visited  during  the  conduct  of  the  hear¬ 
ing.  No  hearing  will  be  required  where 
the  condition,  practice,  or  violation  in 
question  has  been  abated  or  the  permit¬ 
tee  waives  the  hearing.  If  no  hearing  is 
held  because  of  a  waiver,  the  cessation 
order  shall  not  expire. 

(b)  Any  request  made  to  the  Office 
for  a  substantial  modification  or  v£k»i- 
tion  of  a  cessation  order  shall  be  deemed 
a  request  for  an  informal  hearing  under 
this  section. 

(c)  Notice  of  the  time,  place  and  sub¬ 
ject  matter  of  the  hearing  shall  be  given 
to  the  permittee,  any  citizen  who  filed  a 
report  which  led  to  the  cessation  order 
to  be  reviewed  and  the  State  regulatory 
authority.  Notice  of  the  hearing  also  shall 
be  posted  at  the  appropriate  district  or 
field  office  and  at  the  mine  site  and,  to 
the  extent  possible,  in  a  newspaper  in  the 
area  of  the  mine. 

(d)  The  requirements  of  section  554  of 
Title  5  of  the  United  States  Code  shall 
not  govern  the  conduct  of  the  hearings 
required  by  this  section.  The  representa¬ 
tive  of  the  Office  may  accept  oral  or 
written  arguments  and  any  other  rele¬ 
vant  information  from  any  person  at¬ 
tending. 

(e)  Within  15  days  of  the  close  of  the 
informal  hearing,  the  Office  shall  affirm, 
modify,  or  vacate  the  order.  The  deci¬ 
sion  shall  be  in  writing  and  shall  be  sent 
to  the  permittee,  any  citizen  who  filed  a 
report  which  led  to  the  cessation  order 
reviewed,  and  the  State  regulatory  au¬ 
thority. 

(f )  Informal  review  imder  this  subsec¬ 
tion  shall  not  affect  the  rights  of  any 
person  to  request  formal  review  under 
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section  525(a)  (1)  of  the  Act.  A  request 
for  Informal  review  under  this  section  of 
the  Act  shall  not  affect  the  30-day  time 
period  for  filing  a  request  for  formal  re¬ 
view  imder  section  525(a)  (1)  of  the  Act. 

§  722.16  Pattern  of  violations. 

(a)  The  regulations  of  this  section  set 
forth  the  procedures  governing  the  sus¬ 
pension  or  revocation  of  State  permits 
and  rights  to  mine  under  this  Act  based 
on  a  pattern  of  violations  arising  during 
Federal  inspections  dm-ing  the  initial 
regulatory  program. 

(b)  Definitions.  As  used  in  this  sec¬ 
tion — 

(1)  “Violations  of  the  same  or  related 
requirements  of  the  Act,  regulations  or 
permit  conditions”  means  noncompli¬ 
ance  with  any  single  section  of  Parts  715, 
716  or  717  of  this  Chapter. 

(2)  “Violations  of  different  require¬ 
ments  of  the  Act,  regulations,  or  permit 
conditions”  means  noncompliance  with 
different  sections  of  Parts  715,  716  or  717 
of  this  Chapter. 

(3)  “Unwarranted  failure  to  comply” 
means  the  failure  of  a  permittee  to  pre¬ 
vent  the  occurrence  of  any  violation  of 
his  permit  or  any  requirement  of  the  Act 
or  these  regulations  due  to  Indifference, 
lack  of  diligence,  lack  of  reasonable  care; 
or  the  failure  to  abate  any  violation  of 
such  permit,  the  Act  or  regulations  due 
to  indifference,  lack  of  diligence,  or  lack 
of  reasonable  care. 

(4)  “Willful  violation”  means  an  in¬ 
tentional  action  or  omission  which  vio¬ 
lates  the  Act,  regulations  or  permit  con¬ 
ditions  required  under  the  Act. 

(5)  “Inspection”  as  used  in  this  section 
means  any  visit  to  the  mine. 

(c)  Order  to  show  cause.  (1)  If  the 
Director  determines  that  a  pattern  of 
violations  of  any  requirements  of  the 
Act,  the  regulations,  or  a  permit  condi¬ 
tion  imposed  under  the  Act  or  regulations 
exists,  or  has  existed,  and  that  such  vio¬ 
lations  are  caused  by  the  unwarranted 
failure  of  the  permittee  or  were  willful 
violations,  the  Director  shall  issue  an 
order  to  the  permittee  to  show  cause 
why  the  permit  should  not  be  suspended 
or  revoked. 

(2)  The  Director  may  determine  that 
a  pattern  of  violations  exists  or  has 
existed,  after  considering  the  circum¬ 
stances,  including — 

(i)  The  number  of  willful  violations 
or  violations  caused  by  unwarranted  fail¬ 
ure  to  comply  with  the  same  or  related 
requirements  of  the  Act,  regulations,  or 
permit  conditions  during  two  or  more 
Federal  inspections; 

(ii)  The  number  of  willful  violations 
or  violations  caused  by  unwarranted 
failure  to  comply  with  different  require¬ 
ments  of  the  Act,  regulations,  or  permit 
conditions;  and 

(iii)  The  extent  to  which  the  violations 
were  isolated  departures  from  lawful 
conduct. 

(3)  Violations  of  the  same  or  related 
requirements  of  the  Act,  regulations,  or 
permit  conditions  required  by  the  Act 
during  three  or  more  Federal  inspections 
within  any  12-month  period  which  were 


either  caused  by  the  unwarranted  fail¬ 
ure  of  the  permittee  to  comply  with  the 
Act,  the  relations  or  permit  conditions 
required  by  the  Act,  or  were  willful  vio¬ 
lations,  shall  constitute  a  pattern  of  vio¬ 
lations.  A  show  cause  order  shall  issue 
unless  the  Director  finds  that  it  would 
not  further  enforcement  of  the  perform¬ 
ance  standards  of  the  Act. 

(d)  Suspension  or  revocation  of  per¬ 
mit.  (1)  The  order  to  show  cause  shall 
be  issued  and  a  public  hearing,  if  re¬ 
quested,  shall  be  conducted  imder  the 
procedures  of  43  CFR  Part  4. 

(2)  If  the  Secretary  finds  that  a  pat¬ 
tern  of  violations  exists  or  has  existed, 
the  permit  and  right  to  mine  under  this 
Act  shali  be  either  suspended  or  revoked 
and  the  permittee  directed  to  complete 
necessary  corrective  measures  and  recla¬ 
mation  operations. 

§  722.17  Inability  to  comply. 

(a)  Neither  a  notice  of  violation  nor  a 
cessation  order  issued  under  this  part 
may  be  vacated  because  of  inability  to 
comply. 

(b)  A  permittee  may  not  be  deemed  to 
have  shown  good  cause  for  not  suspend¬ 
ing  or  revoking  a  permit  by  showing  in¬ 
ability  to  comply. 

(c)  Unless  caused  by  lack  of  diligence. 
Inability  to  comply  may  be  considered  in 
mitigation  of  the  amount  of  a  civil 
penalty  under  Part  723  of  this  chapter 
and  of  the  duration  of  the  suspension  of 
the  permit  under  section  722.16  of  this 
Part. 

PART  723 — CIVIL  PENALTIES 

Sec. 

723.1  Scope. 

723.2  Objective. 

723.11  When  a.ssessment  made. 

723.12  When  to  assess  after  a  notice  of 

violation. 

723.13  Determination  of  amount  of  pen¬ 

alty. 

723.14  Assessment  of  separate  violation 

for  each  day. 

723.15  Waiver  of  use  of  formula  to  de¬ 

termine  civil  penalty. 

723.16  Procedures  for  assessment  of  civil 

penalties. 

723.17  Procedxu’es  for  conference. 

723.18  Request  lor  hearing. 

723.19  Availability  of  records. 

AuTHOEiry;  Secs.  201,  501  and  502,  Pub. 
L.  95-87,  91  Stat.  445  (30  U.S.C.  1201) . 

§  723.1  Scope. 

This  Part  covers  the  assessment  of 
civil  penalties  under  section  518  of  the 
Act  for  violations  of  a  permit  condition, 
any  provision  of  Title  V  of  the  Act,  or 
any  implementing  regulations.  This  Part 
governs  when  a  civil  penalty  is  assessed, 
how  the  amount  is  determined  and  sets 
forth  applicable  procedures.  This  Part 
applies  to  cessation  orders  and  notices 
of  violation  issued  under  Part  722  of  this 
chapter  during  a  Federal  inspection. 

§  723.2  Objective. 

Civil  penalties  are  assessed  under  sec¬ 
tion  518  of  the  Act  to  deter  violations  of 
the  Act  and  to  insure  the  maximum 
compliance  with  the  Act  on  the  part  of 
the  coal  mining  industry. 


§  723.11  Wlien  assessment  made. 

(a)  The  Oflace  will  review  each  notice 
of  violation  and  cessation  order  in  ac¬ 
cordance  with  the  assessment  procedures 
described  in  this  part  to  determine 
whether  a  civil  penalty  will  be  assessed, 
the  amount  of  the  penalty,  and  whether 
each  day  of  a  continuing  violation  will 
be  deemed  a  separate  violation  for  pur¬ 
poses  of  the  total  penalty  assessed. 

(b)  The  Office  shall  assess  a  civil  pen¬ 
alty  for  each  violation  contained  in  a 
cessation  order. 

(c)  In  determining  whether  to  assess 
a  civil  penalty  for  a  violation  not  cov¬ 
ered  by  subsection  (b)  above,  the  OflBce 
shall  consider — 

(1)  The  permittee’s  history  of  previ¬ 
ous  violations  at  the  particular  coal  min¬ 
ing  operation; 

(2)  The  seriousness  of  the  violation. 

(3)  Whether  the  permittee  is  negli¬ 
gent;  and 

(4)  The  demonstrated  good  faith  of 
the  permittee  in  attempting  to  achieve 
rapid  compliance  after  notification  of 
the  violation.  The  Office  shall  make  this 
determination  by  use  of  a  point  system 
described  in  section  723.12  of  this  Part. 

§  723.12  Whether  to  assess  after  a  uo- 
tiec  of  violation. 

(a)  General.  The  Office  shall  deter¬ 
mine  whether  to  assess  a  penalty  follow¬ 
ing  the  issuance  of  a  notice  of  violation 
by  a  point  system  that  takes  into  account 
the  four  criteria  in  section  723.11(c)  of 
this  Part.  Points  are  assigned  based  on 
each  of  the  four  criteria.  If  the  total  is 
more  than  30  points,  a  penalty  shall  be 
assessed. 

(b)  History  of  previous  violations.  The 
Office  shall  assign  one  point  for  each 
past  violation,  and  five  points  for  each 
past  cessation  order  issued  as  a  result 
of  a  violation  at  the  particular  coal  min¬ 
ing  operation,  up  to  a  maximum  of  30 
points.  Each  violation  which  underlies  a 
cessation  order  shall  be  counted  sepa¬ 
rately  from  the  cessation  order  itself. 
For  purposes  of  history  of  previous  vio¬ 
lations,  all  violations  and  cessation  or¬ 
ders  issued  within  one  year  preceding  the 
violation  under  consideration  shall  be 
counted  unless — 

(1)  The  violation  or  cessation  order  is 
the  subject  of  pending  administrative  or 
judicial  review  or; 

(2)  The  violation  or  cessation  order 
has  been  vacated  because  of  a  deter¬ 
mination  that  the  violation  did  not  oc¬ 
cur.  In  the  event  that  administrative  or 
judicial  review  is  sought,  the  period  of 
time  during  which  the  contested  notice 
or  order  was  under  review  shall  not  be 
counted  in  computing  the  1-year  period 
preceding  the  notice  or  order.  The  Office 
shall  count  each  violation  without  regard 
to  whether  it  led  to  a  civil  penalty  as¬ 
sessment. 

(c)  Seriousness.  The  Office  shall  as¬ 
sign  up  to  30  points  based  on  the  seri¬ 
ousness  of  the  violation  according  to  the 
following  schedules; 

(1)  Probability  of  occurrence.  The 
probability  of  the  occurrence  of  the  event 
which  a  violated  standard  is  designed 
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to  prevent  may  account  for  a  maximum 
of  15  penalty  points.  (An  example  of  the 
concept  of  the  phrase  “the  event  which 
a  violated  standard  is  designed  to  pre¬ 
vent"  is  as  follows:  Mishandling  of  top¬ 
soil  is  a  violation  of  the  topsoil  standard 
in  section  715.16  of  this  chapter;  how¬ 
ever,  delay  or  failure  in  reveg^tation  and 
resulting  environmental  harm  are  the 
events  which  the  topsoil  standard  in  sec¬ 
tion  715.16  of  this  chapter  is  designed 
to  prevent.)  The  Office  shall  use  the 
following  definitions  and  schedules — 


Probability  of  Occurrence:  Points 

None  or  Insignificant _  0-5 

Unlikely _  5-10 

Likely _  10-15 

Occurred _  15 


(2)  Extent  of  potential  or  actual  dam¬ 
age.  The  extent  of  the  potential  or  ac¬ 
tual  damage  in  terms  of  area  and  impact 
on  the  public  or  environment  may  ac¬ 
count  for  a  maximum  of  15  penalty 
points  based  on  the  following — 

(i)  If  the  damage  or  impact  which  the 
violated  standard  is  designed  to  prevent 
would  remain  within  the  permit  area 
(or  in  the  case  of  a  deep  mine,  the  area 
of  surface  structures),  the  Office  shall 
assign  zero  to  seven  points  depending  on 
the  duration  and  extent  of  the  damage 
or  impact. 

(ii)  If  the  damage  or  impact  against 
which  the  violated  standard  is  designed 
to  prevent  would  extend  outside  the 
permit  area  (or  in  the  case  of  a  deep 
mine,  the  area  of  surface  structures), 
the  Office  shall  assign  eight  to  fifteen 
points  depending  on  the  duration  and 
extent  of  the  damage  or  impact. 

(3)  In  the  case  of  a  violation  of  a  re¬ 
quirement  of  the  Act,  the  regulations,  or 
a  permit  to  keep  records,  give  notice,  or 
conduct  any  measuring  or  monitoring, 
the  Office  may,  as  an  alternative  to  the 
use  of  subsections  (1)  and  (2)  above, 
assign  up  to  15  points  for  seriousness 
based  upon  the  extent  to  which  enforce¬ 
ment  is  obstructed  by  the  violation. 

(d)  Negligence.  (1)  The  Office  shall 
assign  up  to  25  points  based  on  the  de¬ 
gree  of  fault  of  the  permittee,  either 
through  act  or  omission,  in  causing  or 
failing  to  correct  the  condition  or  prac¬ 
tice  which  is  a  violation.  A  violation 
which  occurs  through  no  negligence 
shall  not  be  assigned  penalty  points  for 
negligence.  A  violation  which  is  caused 
by  negligence  shall  be  assigned  12  points 
or  less  depending  on  the  degree  of  negli¬ 
gence.  A  violation  which  occurs  through 
a  greater  degree  of  fault  than  negligence 
shall  be  assigned  13  through  25  penalty 
points  depending  on  the  degrfee  of  fault. 

(2)  In  determining  the  degree  of  neg¬ 
ligence  involved  in  a  violation  and  the 
number  of  penalty  points  to  be  assigned, 
the  following  definitions  apply — 

(i)  No  negligence  means  an  inadvert¬ 
ent  violation  of  the  Act,  regulations  or 
permit  conditions  which  was  unavoid¬ 
able  by  the  exercise  of  reasonable  care. 

(11)  Negligence  means  the  failure  of  a 
permittee  to  prevent  the  occurrence  of 
any  violation  of  his  permit  or  any  re¬ 
quirement  of  the  Act  or  the  regulations 
due  to  Indifference,  lack  of  diligence,  or 


MILES  AND  REGULATIONS 

lack  of  reasonable  care,  or  the  failure  to 
correct  any  vi<^Uon  of  such  permit  or 
the  Act  or  the  regulations  due  to  in¬ 
difference,  lack  of  diligence  or  lack  of 
reasonable  care. 

(iii)  Examples  of  greater  degree  of 
fault  than  negligence  are  reckless,  know¬ 
ing  or  intentional  conduct. 

(3)  In  calculating  points  to  be  as¬ 
signed  for  negligence,  the  actions  of  aU 
persons  working  on  the  mine  site  shall  be 
attributed  to  the  permittee  or  operator. 

(e)  Good  faith  in  attempting  to 
achieve  compliance.  (1)  The  Office  shall 
subtract  or  add  points  based  on  the  de¬ 
gree  of  good  faith  of  the  permittee  in 
attempting  to  achieve  japid  compliance 
after  notification  of  the  violation.  The 
points  shall  be  assigned  according  to  the 
following  schedule — 


Degree  of  Good  Faith:  Points 

Rapid _ —10 

Normal _  0 

Lack  of  good  faith _  10 


(2)  In  determining  the  permittee’s  de¬ 
gree  of  good  faith  in  attempting  to 
achieve  rapid  compliance,  the  following 
definitions  apply — 

(1)  Rapid  compliance  means  that  the 
permittee  took  extraordinary  measures 
to  abate  the  violation  in  the  shortest 
possible  time  and  that  abatement  was 
achieved  before  the  time  set  for  abate¬ 
ment. 

(ii)  Normal  compliance  means  the 
permittee  abated  the  violation  within 
the  time  given  fbr  abatement. 

(iii)  Lack  of  good  faith  means  the 
permittee  did  not  show  diligence  in  at¬ 
tempting  to  abate  the  violation  and  the 
violation  was  not  timely  abated. 

(3)  If  the  consideration  of  this  cri¬ 
teria  is  impractical  because  of  the  length 
of  the  abatement  period,  the  assessment 
may  be  made  without  considering  this 
criteria.  Any  such  assessment  may  be 
reconsidered  upon  the  permittee’s  request 
after  abatement  is  completed. 

§  723.13  Determination  of  amount  of 
penalty. 

The  Office  shall  determine  the  amount 
of  any  civil  penalty  by  converting  the 
total  number  of  points  assigned  under 
section  723.12  of  this  section  to  a  dollar 
amount  according  to  the  following 


schedule: 

1—20. 

24 — 480. 

2—40. 

25 — 500. 

3—60. 

26 — 600. 

4 — 80. 

27—700. 

5 — 100. 

28 — 800. 

6—120. 

29—900. 

7—140. 

30 — 1,000. 

e— 160. 

31-1,100. 

9—180. 

32 — 1,200. 

10—200. 

33—1,300. 

11—220. 

34—1,400. 

12—240. 

35 — 1,500. 

13—260. 

36—1,600. 

14 — 280. 

37-1,700. 

15—300. 

38—1,800. 

16—320. 

39-1,900, 

17—340. 

48—2.000. 

18—360. 

41—2.100. 

19—380. 

42—2,200. 

20 — 400. 

43—2,300. 

21—420. 

44 — 2,400. 

22 — 440. 

46—2.500. 

23—460. 

46—2,600. 
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47—2,700. 

59—3,900.  * 

48—2,800. 

60 — 4.000. 

49—2,900. 

61—4,100. 

50—3,000. 

62 — 4,200. 

51—3,100. 

63 — 4.300. 

52—3,200. 

64 — 4,400. 

53—3,300. 

65 — 4,500. 

54—3,400. 

66 — 4,600. 

55—3,500. 

67—4,700. 

66—3,600. 

68 — 4.800. 

57—3,700. 

69—4,900. 

58—3,800. 

70  and  above  54)00. 

§  723.14 

Assessment  of  separate  vm 

tions  for  each  day. 


(a)  If  a  cessatioon  order  is  issued  for 
failure  to  abate  a  violation  within  the 
time  set  in  a  prior  notice  of  violation  the 
Office  shall  assess  separately  each  day 
the  violation  underlying  the  cessation 
order  remains  unabated  following  ex¬ 
piration  of  the  abatement  period  in  the 
notice  of  violation.  The  daily  penalty 
shall  be  the  amoimt  assessed  for  the  vio¬ 
lation  or  $750.00,  whichever  is  greater. 
The  daily  assessment  of  a  penalty  shall 
not  be  made  for  any  period  that  the  obli¬ 
gation  to  abate  is  suspended. 

(b)  The  Office  may  assess  separately 
each  day  of  any  continuing  violation. 
In  making  this  determination,  the  Office 
may  consider  the  factors  listed  in  section 
723.11  of  this  Part  and  any  economic 
benefit  to  the  permittee  which  resulted 
from  a  failure  to  comply. 

(c)  'The  Office  shall  separately  assess 
a  minimum  of  2  days  for  any  continuing 
violation  which  is  assigned  more  than  70 
points  under  section  723.12  of  this  Part. 

§  723.15  Waiver  of  use  of  formula  to 
determine  civil  penalty. 

The  Director,  upon  his  own  initiative 
or  upon  written  request  received  within 
the  time  set  in  section  723.16(a)  of  this 
part,  may  elect  to  waive  in  whole  or  in 
part  the  use  of  the  formula  contained 
in  this  part  in  determining  the  civil  pen¬ 
alty  for  violation  of  the  Act,  if  he  deter¬ 
mines  that  a  waiver  will  further  abate¬ 
ment  of  violations  of  the  Act.  A  grant 
or  denial  of  waiver  may  be  reversed  by 
the  Office  of  Hearings  and  Appeals,  if 
such  grant  or  denial  is  determined  to  be 
an  abuse  of  discretiem. 

§  723.16  Procedures  for  assessment  of 
civil  penalties. 

(a)  Within  10  days  of  service  of  a 
notice  or  order,  the  permittee  may  sub¬ 
mit  information  in  writing  pertaining  to 
the  violation  involved  to  the  Assessment 
Office  and  to  the  inspector  who  issued 
the  notice  or  order.  The  Office  shall  con¬ 
sider  any  information  so  submitted  in 
determining  the  facts  surroimding  the 
violation  and  the  amount  of  the  penalty. 

(b)  The  Office  shall  serve  the  per¬ 
mittee  by  certified  mail,  return  receipt 
requested,  within  30  days  of  the  issuance 
of  the  notice  or  order,  with  a  copy  of  the 
proposed  assessment  and  of  the  work¬ 
sheets  showing  the  ccHnputation. 

§  723.17  Procedure  for  conference. 

(a)  If  a  written  request  from  the  per¬ 
mittee  is  received  within  15  days  from 
receipt  of  a  proposed  assessment,  the 
Office  shall  arrange  for  a  conference  to 
review  the  assessment.  The  permittee 
may  submit  additional  material  for  con- 
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sideration  during  the  conference.  Hie 
Office  may  contact  the  permittee  to  dis¬ 
cuss  the  assessment  prior  to  the  confer¬ 
ence  if  necessary  to  expedite  the  review. 

(b)  The  Office  shall  consider  all  rele¬ 
vant  information  on  the  violation  in 
question  presented  by  the  permittee  and 
may  recalculate  either  up  or  down  or 
vacate  the  proposed  penalty.  No  infor¬ 
mation  as  to  vhich  the  permittee  claims 
confidentiality  shall  be  considered  as  a 
basis  for  reduction  of  a  proposed  assess¬ 
ment.  When  new  facts  warrant  the  im¬ 
position  of  a  higher  penalty,  it  shall  be 
proposed  in  the  manner  provided  in 
§  723.15  of  this  Part.  Every  change  in  a 
proposed  assessment  shall  be  fully  docu¬ 
mented  in  the  file  including  a  written 
explanation  of  the  reason  the  penalty 
has  changed. 

(c)  Notice  of  the  time  and  place  of  the 
conference  shall  be  posted  at  the  Office 
of  Surface  Mining  Reclamation  and  En¬ 
forcement  field  office  with  jurisdiction 
over  the  mine  at  least  5  days  prior  to 
the  conference.  Any  person  shall  have  a 
right  to  attend  the  conference  and  par¬ 
ticipate. 

(d)  If  the  issues  are  resolved,  the 
agreement  shall  be  in  writing  and  signed 
by  the  party  assessed  and  the  represent¬ 
ative  of  the  Office.  If  payment  is  not  re¬ 
ceived  within  30  days,  the  office  may — 

(1)  Enter  the  agreed  upon  amount  as 
a  final  order  of  the  Secretary;  or 

(2)  Rescind  the  agreement  and  rein¬ 
state  the  original  proposed  assessment. 

(e)  A  reduction  of  a  proposed  civil 
penalty  assessment  of  more  than  25  per¬ 
cent  and  more  than  $500  agreed  to  dur¬ 
ing  a  conference  shall  be  approved  by 
the  Director  or  his  designee  before  it  is 
final  and  binding  on  the  Secretary. 

§  723.18  Request  for  hearing. 

(a)  Within  30  days  from  receipt  of  the 
proposed  assessment,  the  permittee  may 
request  a  hearing  before  the  Office  of 
Hearings  and  Appeals  by  .filing  a  peti¬ 
tion  and  tendering  full  payment  of  the 
proposed  assessment  to  be  held  in  escrow. 

(b)  The  timely  filing  of  a  request  for  a 
conference  imder  §  723.17  of  this  Part 
suspends  the  running  of  the  30 -day  per¬ 
iod  for  requesting  a  hearing.  The  sus¬ 
pension  shall  continue  until  the  comple¬ 
tion  of  the  conference,  which  shall  be 
held  within  60  days  from  the  date  of  the 
request  for  the  conference.  The  permit¬ 
tee  shall  have  15  days  after  completion 
of  the  conference  or  after  any  disap¬ 
proval  by  the  Director  or  his  designee 
under  §  723.17(e),  whichever  occurs 
later,  to  request  a  public  hearing. 

(c)  The  Office  of  Hearings  and  Appeals 
conducts  the  hearings  and  issues  orders 
or  otherwise  terminates  the  petition  pur¬ 
suant  to  its  procedures  in  43  CFR  Part  4. 
The  Office  of  Hearings  and  Appeals  may 
determine  whether  a  violation  occurred. 
When  determining  the  amount  of  the 
penalty,  the  Office  of  Hearings  and  Ap¬ 
peals  shall  use  the  point  system  and  con¬ 
version  table  contained  in  this  Part,  ex¬ 
cept  in  cases  in  which  the  Office  has 
w'aived  the  use  of  the  point  system  and 
conversion  table  pursuant  to  section 
§  723.15  of  this  part. 


§  723.19  Availability  of  records. 

All  records  and  files  created  or  used 
in  the  assessment  process  under  this  Part 
shall  be  available  for  public  inspection. 

PART  725 — REIMBURSEMENTS  TO 
STATES 

Sec. 

725.1  Scope. 

725.2  Objectives. 

725.3  Authority. 

725.4  Responsibility. 

725.5  Definitions. 

725.11  EllglbUlty. 

725.12  Coverage  of  grants. 

725.13  Amount  of  grants. 

725.14  Grant  periods. 

725.15  Grant  application  procedures. 

725.16  Grant  agreements. 

725.17  Grant  amendments. 

725.18  Grant  reduction  and  termination. 

725.19  Audit. 

725.20  Administrative  procedures. 

725.21  Allowable  costs. 

725.22  Financial  management. 

725.23  Reports. 

725.24  Retards. 

725.25  Disclosure  of  Information. 

Authority:  Secs.  201,  501,  and  502,  Pub.  L. 
95-87,  91  Stat.  445  (30  U.S.C.  1201). 

§  725.1  Scope.  ^ 

This  part  sets  forth  policies  and  proce¬ 
dures  for  reimbursements  to  States  for 
costs  of  enforcing  the  initial  perform¬ 
ance  standards  set  forth  in  this  chapter. 

§  725.2  Objectives. 

The  objectives  of  assistance  imder  this 
part  are: 

(a)  To  assist  the  States  in  meeting 
the  increased  costs  of  administering  the 
initial  performance  standards. 

(b)  To  encourage  the  States  to  build 
strong  reclamation  and  enforcement 
programs. 

§  725.3  Authority. 

Section  502(e)  (4)  of  the  Surface  Min¬ 
ing  Control  and  Reclamation  Act  of  1977 
(30  U.S.C.  1201)  authorizes  the  Secretary 
to  reimburse  States  for  costs  of  enforcing 
the  performance  standards  of  the  initial 
regiUatory  program. 

§  725.4  Responsibility. 

(a)  The  Director  shall  administer  the 
grant  program  for  reimbursements  to 
States  for  costs  of  enforcing  performance 
standards  during  the  initial  regulatory 
program. 

(b)  The  Regional  Director  of  each  of 
the  Office  regions  shall  receive,  review, 
and  approve  grant  applications  under 
this  part. 

§  725.5  Definitions. 

As  used  in  this  Part,  the  following 
terms  have  the  specified  meanings: 

Agency  means  the  State  agency  desig¬ 
nated  by  the  Governor  to  receive  and 
administer  grants  under  this  part. 

Base  program  means  the  State  pro¬ 
gram  to  regulate  surface  coal  mining 
prior  to  August  3, 1977. 

§  725.1 1  Eligibility. 

(a)  Assumption  of  responsibility.  To 
be  eligible  for  a  grant  for  reimburse¬ 
ments  for  the  cost  of  enforcing  perform¬ 
ance  standards  during  the  initial  regu¬ 


latory  program  the  State  shall  assume 
responsibility  for  enforcement  of  the 
Initial  regulatory  program  including  the 
specific  responsibilities  identified  under 
parts  710.4(b)  and  720  of  this  chapter. 

(b)  Designation  of  state  agency.  In 
order  to  receive  a  grant  for  reimburse¬ 
ments  for  costs  of  enforcing  perform¬ 
ance  standards  during  the  initial  regu¬ 
latory  program,  the  Governor  of  a  State 
shall  designate  in  writing  one  agency  to 
submit  grant  applications,  receive  and 
administer  grants  under  this  part. 

(c)  Periods  covered  by  reimbursement 
grants.  An  agency  may  apply  for  a  re¬ 
imbursement  grant  for  any  period  dur¬ 
ing  the  initial  regulatory  program  and 
for  a  reasonable  start-up  period  begin¬ 
ning  no  earlier  than  August  3, 1977. 

§  725.12  Coverage  of  grants. 

An  agency  may  use  grant  money  under 
this  part  to  cover  costs  in  excess  of  the 
base  program  for  administering  and 
enforcing  the  initial  regulatory  program. 
The  Regional  Director  shall  determine 
the  base  program  from  the  State  fiscal 
year  budget  in  effect  on  August  3,  1977. 
Costs  of  the  following  items  are  eligible 
for  reimbursement — 

(a)  Incorporation  of  the  initial  per¬ 
formance  standards  of  this  chapter  in 
new  permits  issued  by  the  State. 

(b)  Modification  of  existing  permits 
to  Include  the  initial  performance  stand¬ 
ards  of  this  chapter. 

(c)  Additional  inspections  required  to 
enforce  the  initial  performance  stand¬ 
ards  of  this  chapter. 

(d)  Inspections  which  are  more  de¬ 
tailed  than  inspections  before  the  initial 
regulatory  program. 

(e)  Responses  to  complaints  related 
to  the  initial  performance  standards  of 
this  chapter. 

(f)  Enforcement  actions  required  to 
secure  compliance  with  the  initial  per¬ 
formance  standards  of  this  chapter. 

(g)  Additional  administrative  activi¬ 
ties  and  supporting  costs  related  to  hir¬ 
ing  additional  inspectors  and  other  per¬ 
sonnel,  revising  permits,  conducting  in¬ 
spections,  preparing,  copying  and  sub¬ 
mitting  reports  required  by  part  720,  and 
submitting  applicatiohs  for  reimburse¬ 
ment  grants  under  this  part. 

(h)  Additional  equipment  required  for 
inspection  or  support  of  inspections,  as 
follows: 

(1)  An  agency  may  charge  any  re¬ 
quired  item  of  equipment  to  the  grant 
on  a  use  basis  in  accordance  with  the 
principles  set  forth  in  Federal  Manage¬ 
ment  Circular  74-4,  “Cost  principles  ap¬ 
plicable  to  grants  and  contracts  with 
State  and  local  governments”  (34  CFR 
255). 

(2)  An  agency  may  purchase  equip¬ 
ment,  excluding  aircraft,  with  grant 
funds  where  cost  recovery  through  use 
charges  is  prohibited,  made  impractical 
or  more  costly  than  purchase  by  exist¬ 
ing  State  laws  or  procedures. 

§  725.13  .4mounl  of  grants. 

The  Office  shall  pay  up  to  100  percent 
of  the  costs  to  the  agency  in  excess  of 
the  base  program  for  administering  and 
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enforcing  the  performance  standards 
during  the  initial  regulatory  program. 

§  725.14  Grant  periods. 

The  Regional  Director  shall  approve 
a  grant  for  a  period  of  1  3^ear  or  less. 
The  Regional  Director  shall  fimd  a  pro¬ 
gram'  that  extends  over  more  than  1  year 
by  consecutive  annflhl  grants. 

§  725.15  Grant  application  procedures. 

(a)  The  agency  may  submit  its  appli¬ 
cation  (3  copies)  for  a  grant  to  the  Re¬ 
gional  Director  no  later  than  March  1, 
1978,  for  the  first  year  and  no  later  than 
September  1  of  1978  and  each  year  there¬ 
after. 

(b)  The  agency  shall  use  the  short 
form  application  for  nonconstruction 
programs  and  other  procedures  specified 
by  Office  of  Management  and  Budget  Cir¬ 
cular  No.  A-102.  “Uniform  administra¬ 
tive  requirements  for  grants-ln-aid  to 
State  and  local  governments”  (42  PR 
45828) .  No  preapplication  is  required. 

(c)  The  agency  shall  include  in  Part 
m  of  the  standard  application  sufficient 
information  to  enable  the  Regional  Di¬ 
rector  to  determine  the  agency’s  base 
program  and  increases  over  the  base  pro¬ 
gram  eligible  for  reimbursement  grants. 
The  agency  shall  include  the  following 
information,  plus  any  other  relevant 
data: 

(DA  summary  of  the  State  permit,  in¬ 
spection  and  enforcement  program  prior 
to  the  addition  of  the  requirements  of  the 
Act  of  1977,  including — 

(1)  Permit  requirements  and  the  sys¬ 
tem  for  issuing  permits; 

(ii)  Mining  and  reclamation  plan  re¬ 
quirements; 

(iii)  Coverage  and  frequency  of  in¬ 
spections; 

(iv)  Actions  required^  enforce  mining 
and  reclamation  requirmients; 

(v)  The  nmnber  and  nature  of  re¬ 
sponses  to  complaints;  and 

(vi)  Other  regulatory  activities  and 
related  administrative  functions  affected 
by  the  performance  standards  of  the  ini¬ 
tial  regulatory  program  of  this  chapter. 

(2)  A  statement  of  the  number  of  em¬ 
ployees  and  annual  budget  required  to 
carry  out  functions  described  in  para¬ 
graph  (c)  (1)  of  this  section. 

(3)  A  copy  of  all  State  constitutional, 
statutory  and  regulatory  provisions  ap¬ 
plicable  to  the  enforcement  and  adminis¬ 
tration  of  the  initial  regulatory  program. 

(4)  An  opinion  of  the  State’s  chief  legal 
officer  as  to  whether  and  to  what  extent 
the  State  is  authorized  to  enforce  and 
administer  the  initial  regulatory  pro- 
giam. 

(5)  A  statement  of  the  additional  work 
required  to  enforce  the  initial  regulatory 
program  for  each  of  the  agency  activities 
described  in  paragraph  (c)(1)  of  this 
section. 

(6)  The  additional  staff  and  funds  re¬ 

quired  for  the  increased  workload  de¬ 
scribed  in  paragraph  (c)  (5)  of  tois 
section.  * 

(7)  The  number  and  types  of  major 
equipment  (equipment  with  a  unit  ac¬ 
quisition  cost  of  $1000  or  more)  which 


the  State  plans  to  purchase  with  grant 
funds. 

(d)  The  Regional  Director  may  waive 
the  resubmission  of  Information  re¬ 
quired  by  paragraphs  (c)  (2) ,  (c)  (3)  and 
(c)  (4)  of  this  section  in  applications  for 
a  second  or  third  reimbursement  grant. 

(e)  The  Regional  Director  shall  notify 
the  agency  within  thirty  days  after  the 
receipt  of  a  complete  application,  or  as 
soon  thereafter  as  possible,  whether  it 
is  or  is  not  approved.  If  the  application 
is  not  approved,  the  Regional  Director 
shall  set  forth  in  writing  the  reasons  it 
is  not  approved,  and  may  propose  modi¬ 
fications  if  appropriate.  The  agency  may 
resubmit  the  application  within  thirty 
days.  The  Regional  Director  shall  proc¬ 
ess  the  revised  application  as  an  origi¬ 
nal  application. 

§  725.16  Grant  agreement. 

(a)  If  a  Regional  Director  approves 
an  agency’s  grant  application,  the  Re¬ 
gional  Director  shaU  prepare  a  grant 
agreement  which  includes — 

(1)  The  approved  scope  of  the  pro¬ 
gram  to  be  covered  by  the  grant,  in¬ 
cluding  functions  to  be  accomplished  by 
other  agencies. 

(2)  The  base  program  budget  and  es¬ 
timated  costs  in  excess  of  the  base  pro¬ 
gram. 

(3)  The  amount  of  the  grant. 

(4)  Commencement  and  completion 
dates  for  the  segment  of  the  program 
covered  by  this  grant  and  for  major 
phases  of  the  program  to  be  completed 
during  the  grant  period. 

(5)  Permissible  transfers  of  funds  to 
other  State  agencies. 

(b)  The  Regional  Director  shall  limit 
grants  under  this  part  to  the  additional 
costs  to  an  agency  for  administering 
and  enforcing  the  initial  regulatory  pro¬ 
gram. 

(c)  The  Regional  Director  may  permit 
the  agency  to  assign  fimctions  and  funds 
to  other  State  agencies.  The  Regional 
Director  shall  require  the  grantee  agency 
to  retain  responsibility  for  overall  ad¬ 
ministration  of  the  grant,  including  use 
of  funds,  accomplishment  of  functions 
and  reporting. 

(d)  Except  as  may  be  provided  by  the 
grant  agreement,  costs  may  not  be  in¬ 
curred  prior  to  the  execution  of  the 
agreement. 

(e)  The  Regional  Director  shall  trans¬ 
mit  four  copies  of  the  grant  agreement, 
by  certified  mail,  return  receipt  re¬ 
quested,  to  the  agency  for  signature.  The 
agency  shall  execute  the  grant  agree¬ 
ment  and  return  all  copies  within  3 
calendar  weeks  after  receipt,  or  within 
an  extension  of  such  time  that  may  be 
granted  by  the  Regional  Director. 

(f)  The  Regional  Director  shall  sign 
the  grant  agreement  upon  its  return 
from  the  agency  and  return  one  copy 
to  the  agency.  The  grant  is  effective  and 
constitutes  an  obligation  of  Federal 
funds  in  the  amount  and  for  the  pur¬ 
poses  stated  in  the  grant  agreement  at 
the  time  the  Regional  Director  signs  the 
agreement. 
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(g)  Neither  the  approval  of  a  program 
nor  the  award  of  any  grant  will  commit 
or  obligate  the  United  States  to  award 
any  continuation  grant  or  to  enter  into 
any  grant  amendment,  including  grant 
increases  to  cover  cost  overruns. 

§  725.17  Grant  amendments. 

(a)  A  grant  amendment  is  a  written 
alteration  to  the  grant  amount,  grant 
terms  or  conditions,  budget  or  period,  or 
other  administrative,  technical,  or  finan¬ 
cial  agreement  whether  accomplished  on 
the  initiative  of  the  agency  or  the  Re¬ 
gional  Director  or  by  mutual  action  of 
the  agency  and  the  Regional  Director. 

(b)  The  agency  shall  promptly  notify 
the  Regional  Director  in  writing  by  cer¬ 
tified  mail,  return  receipt  requested,  of 
events  or  proposed  changes  which  may 
require  a  grant  amendment,  such  as — 

(1)  Rebudgeting; 

(2)  Changes  which  may  affect  the  ap¬ 
proved  scope  or  objective  of  a  program; 
or 

(3)  Changes  which  may  increase  or 
substantially  decrease  the  total  cost  of  a 
program. 

(c)  The  Regional  Director  shall  ap¬ 
prove  or  disapprove  each  proposed 
amendment  within  thirty  days  of  receipt, 
or  as  soon  thereafter  as  possible,  and 
shall  notify  the  agency  in  writing  of  the 
approval  or  disapproval  of  the  amend¬ 
ment. 

(d)  The  grant  amendment  establishes 
the  effective  date  of  the  action.  If  no  date 
is  specified  in  the  grant  amendment 
then  the  date  the  Regional  Director  signs 
the  amendment  will  be  the  effective  date 
of  the  action. 

§  725.18  Gram  reduction  and  termina¬ 
tion. 

(a)  Conditions  for  reduction  or  ter¬ 
mination.  (1)  If  an  agency  fails  to  carry 
out  its  responsibilities  pursuant  to  §  710.4 
(b)  and  part  720  of  this  chapter  the  Re¬ 
gional  Director  shall  reduce  or  terminate 
the  grant.  (2)  If  an  agency  violates  the 
terms  of  a  grant  agreement,  the  Region¬ 
al  Director  may  reduce  or  terminate  the 
grant.  (3)  If  an  agency  fails  to  enforce 
the  initial  performance  standards  of  this 
chapter  the  Regional  Director  may  re¬ 
duce  or  terminate  the  grant.  (4)  If  an 
agency  is  not  in  compliance  with  the  fol¬ 
lowing  nondiscrimination  provisions,  the 
Regional  Director  shall  terminate  the 
grant — 

(i)  Title  VI  of  the  Civil  Rights  /ct  of 
1964  (78  Stat.  252) ,  Nondiscrimination  in 
Federally  Assisted  Programs,  which  pro¬ 
vides  that  no  person  in  the  Unite  1  Spates 
shall  on  the  grounds  of  race,  color  or 
national  origin  be  excluded  from  partic¬ 
ipation  in.  be  denied  the  benefits  of  or  be 
subjected  to  discrimination  under  any 
program  or  activity  receiving  Federal  fi¬ 
nancial  assistance,  and  the  implement¬ 
ing  regulations  at  43  CFR  17. 

(ii)  Executive  Order  11246,  as  amended 
by  Executive  Order  11375,  Equal  Em¬ 
ployment  Opportunity,  requiring  that 
employees  or  applicants  for  employment 
not  be  discriminated  against  because  of 
race,  creed,  color,  sex  or  national  origin. 
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and  the  implementing  regulations  at  41 
CFR  60. 

(iii)  Section  504  of  the  Rehabilitaticm 
Act  of  1973,  as  amended  by  Executive 
Order  11914,  Nondiscrimination  With 
Respect  to  the  Handicapped  in  Federally 
Assisted  Programs. 

(5)  If  an  agency  fails  to  enforce  the 
financial  interest  provisions  of  part  705 
of  this  chf^ter  the  Director  shall  ter¬ 
minate  the  grant. 

i6>  If  an  agency  fails  to  submit  re¬ 
ports  required  by  this  part  or  Parts  705 
and  720  of  this  chapter  the  Director 
shall  reduce  or  terminate  the  grant. 

(b)  Grant  reduction  and  termination 
procedures.  (1)  The  Regional  Director 
shall  give  at  least  ten  days  written  notice 
to  the  agency  by  certified  mail,  return 
receipt  requested,  of  intent  to  reduce  or 
terminate  a  grant.  The  Regional  Director 
shall  include  in  the  notice  the  reasons 
for  the  proposed  action  and  the  proposed 
effective  date  of  the  action. 

(2)  The  Regional  Director  shall  afford 
the  agency  opportunity  for  consultation 
and  remedial  action  prior  to  reducing  or 
terminating  a  grant. 

(3)  The  Regional  Director  shall  notify 
the  agency  of  the  termination  or  reduc¬ 
tion  of  the  grant  in  writing  by  certified 
mail,  return  receipt  requested. 

(4)  Upon  termination  the  agency  shall 
refund  or  credit  to  the  United  States  that 
portion  of  the  grant  money  paid  or  owed 
to  the  agency  and  allocated  to  the  ter¬ 
minated  portion  of  the  grant.  However 
any  portion  of  the  grant  that  is  required 
to  meet  commitments  made  prior  to  the 
effective  date  of  termination  shall  be  re¬ 
tained  by  the  agency. 

(5)  Upon  termination,  the  agency  shall 
reduce  the  amount  of  outstanding  com¬ 
mitments  insofar  as  possible  and  report 
to  the  Regional  Director  the  imcom- 
mitted  balance  of  funds  awarded  under 
the  grant. 

(6)  Upon  notification  of  intent  to 
terminate,  the  agency  shall  not  make 
any  new  ccmimitments  without  the  ap¬ 
proval  of  the  Regimial  Director. 

(7)  The  Regicmal  Director  may  allow 
termination  costs  as  determined  by  ap¬ 
plicable  Federal  cost  principles  listed  in 
Federal  Management  Circular  74-4. 

(e)  Appeals.  (1)  An  Agency  may  ap¬ 
peal  the  Regional  Director’s  decision  to 
reduce  or  terminate  a  grant  to  the  Di¬ 
rector  within  30  days  of  the  Regional 
Director’s  decision. 

(2)  An  Agency  shall  include  in  an  ap¬ 
peal — 

(1)  The  decision  being  appealed,  and 

(ii)  The  facts  which  the  Agency  be¬ 
lieves  justify  a  reversal  or  modification  of 
the  decision. 

(3)  The  Director  shall  act  on  appeals 
within  30  days  of  their  receipt,  or  as 
soon  thereafter  as  possible. 

§  725.19  Audit. 

The  Office  of  Audit  and  Investigations, 
U.S.  Department  of  the  Interior  Is  re¬ 
sponsible  for  audits  of  reimbursement 
grants  and  will  arrange  for  audits  as  ap¬ 
propriate. 


§  723.20  .4dfiiinn>tnilive  procedures. 

The  Agency  shall  follow  administra¬ 
tive  procedures  governing  accounting, 
payment,  pre^rty,  and  related  require¬ 
ments  contained  in  Office  of  Manage¬ 
ment  and  Budget  Circular  No.  A-102. 

§  725.21  AlloHuLlc  cosl.-;. 

(a)  The  Regional  Director  shall  de¬ 
termine  costs  which  may  be  reimbursed 
according  to  Federal  Management  Cir¬ 
cular  74-4. 

(b)  Costs  must  be  in  conformity  with 
any  limitations,  conditions,  or  exclusions 
set  forth  in  the  grant  agreement  or  this 
part. 

<c)  Costs  must  be  allocated  to'  the 
grant  to  the  extent  of  benefit  properly 
attributable  to  the  period  covered  by  the 
grant. 

(d)  Costs  must  not  be  allocated  to  or 
included  as  a  cost  of  any  other  Federally 
assisted  program. 

§  725.22  Financiul  niunagrnienl. 

(a)  The  agency  shall  account  for  grant 
funds  in,  accordance  with  the  require¬ 
ments  of  Office  of  Management  and  Bud¬ 
get  Circular  A-102.  An  agency  shall  use 
generally  accepted  accounting  princi¬ 
ples  and  practices,  consistently  applied. 
Accounting  for  grant  funds  must  be  ac¬ 
curate  and  current. 

(b)  The  agency  shall  adequately  safe¬ 
guard  all  funds,  property,  and  other  as¬ 
sets  and  shall  assure  that  they  are  used 
solely  for  authorized  purposes. 

(c)  The  agency  shall  provide  a  com¬ 
parison  of  actual  amounts  spent  with 
budgeted  amounts  for  each  grant. 

(d)  When  advances  are  made  by  a  let- 
ter-of-credit  method,  the  agency  shall 
make  drawdowns  from  the  U.S.  Treasury 
through  its  commercial  bank  as  closely 
as  possible  to  the  time  of  making  the 
disbursements. 

(e)  The  agency  shall  support  accoxmt- 
ing  records  by  source  documentation. 

(f)  The  agency  shall  design  a  sys¬ 
tematic  method  to  assure  timely  and  ap¬ 
propriate  resolution  of  audit  findings 
and  recommendations. 

§  725.23  Reports. 

(a)  The  agency  shall,  for  each  grant 
made  under  this  part,  submit  annually 
to  the  Regional  Director  a  Financial 
Status  Report  in  accordance  with  Office 
of  Management  and  Budget  Circular 
A-102,  Attachment  H.  This  report  shall 
be  accompanied  by  a  performance  report 
prepared  according  to  Attachment  I  of 
OMB  Circular  A-102. 

(b)  The  Regional  Director  shall  re¬ 
quire  through  the  grant  agreement  that 
annual  reports  also  provide  the  relation 
of  financial  information  to  performance 
and  productivity  data,  including  unit 
cost  information. 

§  725.24  Record;;. 

(a)  The  agency  shall  maintain  com¬ 
plete  records  in  accordance  with  Office 
of  Management  and  Budget  CirciUar  No. 
A-102.  This  includes  books,  records,  doc¬ 
uments,  maps,  and  other  evidence-and 
accounting  procedures  and  practices, 
sufficient  to  reflect  properly — 


(1)  The  amount,  receipt,  and  disposi¬ 
tion  by  the  agency  of  all  assistance  re¬ 
ceived  for  tlie  program. 

(2)  The  total  costs  of  the  program,  in¬ 
cluding  all  direct  and  indirect  costs  of 
whatever  nature  incurred  for  the  per¬ 
formance  of  the  program  for  which  the 
grant  has  been  awarded. 

(b)  Subgrantees  and  contractors,  in¬ 
cluding  contractors  for  professional  serv¬ 
ices,  shall  maintain  books,  documents, 
papers,  maps,  and  records  which  are 
pertinent  to  a  specific  grant  award. 

(c)  The  agency’s  records  and  the  rec¬ 
ords  of  its  subgrantees  and  contractors, 
including  professional  services  contracts, 
shall  be  subject  at  all  reasonable  times  to 
inspection,  reproduction,  copying,  and 
audit  by  the  Office,  the  Department  of 
the  Interior,  the  Comptroller  General  of 
the  United  States,  the  Department  of  La¬ 
bor,  or  any  authorized  representative. 

(d)  For  completed  or  terminated 
grants,  the  agency,  subgrantees  and  con¬ 
tractors  shall  preserve  and  make  their 
records  available  to  the  Office,  the  De¬ 
partment  of  the  Interior,  the  Comptroller 
General  of  the  United  State*,  Depart¬ 
ment  of  Labor,  or  any  authorized  rep¬ 
resentative  pursuant  to  OMB  Circular 
A-102. 

§  725.25  D^$clo^ure  of  information. 

All  grant  applications  received  by  the 
Regional  Director  constitute  agency  rec¬ 
ords.  As  such,  their  release  may  be  re¬ 
quested  by  any  member  of  the  public  im- 
der  the  Freedom  of  Information  Act  (5 
U.S.C.  552),  and  shall  be  disclosed  un¬ 
less  exempt  from  disclosure  under  5 
U.S.C.  552(b). 

PART  740— GRANTS  FOR  PROGRAM  DE¬ 
VELOPMENT  AND  ADMINISTRATION 
AND  ENFORCmiENT 

Sec. 

740.1  Scope. 

740.2  Objectives. 

740.3  Authority. 

740.4  RespoEslblUty. 

740.5  Definitions. 

740.11  Eligibility  for  program  development 

grants. 

740.12  Eligibility  for  administration  and  en¬ 

forcement  grants. 

740.13  Submission  of  estimated  annual 

budgets  and  allocatioii  of  funds. 

740.14  Coverage  ot  grants. 

740.16  Amotmt  of  grants. 

740.16  Special  provisions  for  States  with  co¬ 

operative  agreements. 

740.17  Grant  periods. 

740.18  Grant  iq>pllcatlon  procedures. 

740.19  Grant  agrecmmits. 

740.20  Grant  amendments. 

740.31  Grant  reduction  and  termination. 
740.22  Audit. 

740i23  Administrative  procedures, 

740.24  Allowable  costs. 

740.25  Financial  management. 

740.26  Beports. 

740.27  Records. 

740.28  Disclosure  of  information. 

Authoritt:  Secs.  201,  601,  and  602,  Pub.  L. 
95-87,  91  Stat.  446  (30  U^.C.  1201). 

§  T-LO-l  Scope. 

This  part  sets  forth  policies  and  pro¬ 
cedures  for  grants  to  States  to — 

(a)  Develop  State  programs  for  the 
regulation  and  control  of  surface  coal 
mining  and  reclamation  operations; 
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(b)  Administer  and  enforce  State  pro¬ 
grams  for  the  regulation  and  control  of 
surface  coal  mining  and  reclamation 
operations;  and 

(c)  Administer  cooperative  agreements 
for  State  regulation  of  surface  coal  min¬ 
ing  and  reclamation  operations  on  Fed¬ 
eral  lands. 

§  740.2  Objectives. 

The  objectives  of  assistance  under  this 
part  are — 

(a)  To  assist  the  States  in  meeting  the 
costs  of  administering  reclamation  and 
enforcement  programs  consistent  with 
the  Act; 

(b)  To  encourage  the  States  to  build 
strong  reclamation  and  enforcement  pro¬ 
grams;  and 

(c)  To  encourage  the  States  to  assume 
jurisdiction  over  the  regulation  of  sur¬ 
face  coal  mining  and  reclamation  opera¬ 
tions. 

§  740.3  Authority. 

Section  705  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
U.S.C.  1201)  authorizes  the  Secretary  to 
make  grants  to  States  for  developing, 
administering,  and  enforcing  State  regu¬ 
latory  programs. 

§  7 40. 1  Responsibility. 

(a)  The  Director  shall  administer  the 
State  grant  program  for  the  develop¬ 
ment,  administration,  and  enforcement 
of^tate  programs  under  this  part. 

(b)  The  Regional  Director  of  each  of 
the  OflBce  regions  shall  receive,  review, 
and  approve  grant  applications  under 
this  part. 

§  740.3  Definitions. 

As  used  in  this  part,  agency  means 
the  State  agency  designated  by  the  Gov¬ 
ernor  to  receive  and  administer  grants 
under  this  part. 

§  740.11  Eligibility  for  progruni  cloel- 
opinent  grants. 

(a)  Designation  of  State  agency.  In 
order  to  receive  a  program  development 
grant  the  Governor  of  a  State  shall 
designate  in  writing  to  the  Director  one 
agency  to  submit  the  grant  applications, 
and  to  receive  and  administer  the  grants. 

(b)  Periods  covered  by  program  devel¬ 
opment  grants.  (1)  An  agency  may  apply 
for  a  program  development  grant  for  any 
period  for  which  it  does  not  have  an 
approved  State  program.  This  is  limited 
to  periods  during — 

(1)  The  initial  development  of  a  State 
program; 

(ii)  The  revision  of  a  State  program 
which  has  been  disapproved  by  the  Sec¬ 
retary;  and 

(iii)  The  revision  of  a  State  program 
from  which  the  Secretary  has  withdrawn 
his  approval. 

(2)  The  Director  shall  limit  grants  for 
(5)(1)  (il)  and  (iil)  of  this  paragraph 
to  the  costs  of  making  revisions  neces¬ 
sary  to  secure  approval  of  the  State  pro¬ 
grams. 

(3)  The  Director  shall  not  approve 
grants  for  costs  incurred  prior  to  August 
3,  1977. 

(c)  Limits  on  duration  of  grants.  (1) 
The  Regional  Director  shall  limit  a 
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State’s  program  development  grants  to  a 
maximum  period  of  18  months  unless  at 
least  one  of  the  following  conditions 
exists — 

(1)  The  18 -month  period  is  insuffi¬ 
cient  because  new  legislation  is  required. 

(ii)  The  State  requests  extension  of 
the  grant  period,  for  a  reason  foimd  ap¬ 
propriate  by  the  Regional  Director. 

(2)  If  one  of  the  two  conditions  in  this 
paragraph  exists,  the  Director  may  ex¬ 
tend  the  grant  period  to  a  maximum  of 
24  months. 

§  740.12  Eligibility  for  admini^tralion 
and  enforcement  grants. 

(a)  Approved  program  required.  In 
order  to  receive  a  grant  to  administer 
and  enforce  a  State  program,  the  State 
must  have  an  approved  State  regulatory 
program. 

(b)  Designation  of  a  State  agency.  In 
order  to  receive  a  grant  to  administer 
and  enforce  a  State  program,  the  Gover¬ 
nor  must  designate  a  single  agency  to 
receive  and  administer  administration 
and  enforcement  grants,  including  co- 
operatijije  agreement  grants  described  in 
section  740.16  of  this  part. 

(c)  Nondiscrimination.  The  agency 
shall  monitor  the  compliance  activity  of 
its  subrecipients  with  respect  to  the  non¬ 
discrimination  provisions  in  section 
740.21(a)(4)  of  this  part. 

§  740,13  Submission  of  esiimated  an¬ 
nual  budgets  and  allocation  of  funds. 

(a)  Program  development  grants.  As 
early  as  possible  prior  to  the  Federal  fis¬ 
cal  year  in  which  the  program  develop¬ 
ment  grant  will  be  requested  an  agency 
shall  submit  to  the  Regional  Director 
a  summary  of  its  program  development 
budget.  The  Director  will  use  these  bud¬ 
get  summaries  in  preparing  the  Federal 
budget  estimates  which  he  is  required  to 
submit. 

f  (b)  Administration  and  enforcement 
grants.  (1)  For  the  fiscal  years  beginning 
on  and  after  October  1,  1980,  the  agency 
shall  submit  to  the  Regional  Director  18 
months  prior  to  the  Federal  fiscal  year 
for  which  the  grant  will  be  requested,  a 
projection  of  its  regulatory  program 
budget.  Including  the  costs  of  adminis¬ 
tering  State-Federal  cooperative  agree¬ 
ments  pursuant  to  §  211.75  of  this  title, 
and  any  aircraft  which  the  agency  pro¬ 
poses  to  acquire. 

(2)  For  the  fiscal  year  begirming 
October  1,  1979,  and  each  year  there¬ 
after,  the  agency  shall  submit  to  the  Re¬ 
gional  Director  a  current  regulatory  pro¬ 
gram  budget  3  months  prior  to  the  be¬ 
ginning  of  the  Federal  fiscal  year  for 
which  a  grant  will  be  requested. 

(c)  Allocation  of  funds.  (1)  The  Di¬ 
rector  shall  allocate  to  the  agencies  the 
full  amount  requested  and  approved  in 
the  States’  revised  or  actual  budgets  pro¬ 
vided  that  the  amount  available  in  the 
Federal  budget  is  sufficient. 

(2)  If  the  fimds  available  to  the  Di¬ 
rector  for  grants  are  insufficient  to  cover 
the  total  grant  needs,  including  coopera¬ 
tive  agreement  grants,  the  Director  shall 
allocate  the  fimds  available  according 
to  the  proportion  of  each  agency’s  budget 
to  the  total  of  all  agencies’  budgets. 
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(3)  Allocation  of  a  specific  amount  of 
funds  to  an  agency  does  not  assure  that 
grants  for  that  amount  will  be  approved. 
Each  agency  must  apply  for  and  secure 
approval  of  grants  in  accordance  with 
the  requirements  of  this  part. 

(4)  On  July  1  of  each  year  the  Director 
shall  reallocate  any  funds  which  are  not 
requested  by  agencies  as  of  June  1  of 
that  year.  Such  funds  shall  be  allocated 
only  to  those  agencies  which  have  re¬ 
ceived  less  than  the  allowable  percentage 
of  their  eligible  costs. 

(5)  Agencies  which  are  allocated  addi¬ 
tional  funds  on  July  1  may  have  until 
August  15  to  submit  new  or  revised 
grant  applications  for  the  additional 
amounts. 

§  740.14  Coverage  of  grants. 

(a)  Program  development  grants.  An 
agency  may  use  grant  money  under  this 
part  to  cover  the  costs  of  developing — 

(1)  New  or  revised  State  laws,  regula¬ 
tions,  and  procedures; 

(2)  Revised  or  expanded  inspection 

systems;  ^ 

(3)  Training  programs  for  inspectors 
and  other  personnel; 

(4)  New  or  revised  •  organizational 
structures; 

(5)  Information  and  communications 
systems,  including  data  processing  sys¬ 
tems; 

(6)  A  planning  process  including  a 
data  base  and  information  system  to  re¬ 
ceive  and  act  upon  petitions  to  designate 
lands  unsuitable  for  mining; 

(7)  An  application  for  the  initial  ad¬ 
ministration  and  enforcement  grant  to 
the  extent  not  covered  by  indirect  costs 
or  other  cost  items; 

(8)  Other  components  necessary  to  ob¬ 
tain  an  approved  State  program,  as  mu¬ 
tually  agreed  upon  by  the  Regional  Di¬ 
rector  and  the  agency  receiving  a  grant. 

(b)  Administration  and  enforcement 
grants.  An  agency  may  use  grant  money 
under  this  part  to  cover  the  costs  of — 

(1)  Administering  an  approved  State 
regulatory  program; 

(2)  Providing  supporting  and  admin¬ 
istrative  services  required  by  the  State 
regulatory  program; 

(3)  Providing  equipment  required  for 
the  regulatory  program  and  its  support, 
either  through  use  charges  or  direct  pur¬ 
chase.  Equipment  charges  and  purchases 
will  be  allowed  in  accordance  with  Fed¬ 
eral  Management  Circular  74-4,  “Cost 
principles  applicable  to  grants  and  con¬ 
tracts  with  State  and  local  govern¬ 
ments,”  (34  CFR  255)  and  Office  of  Man¬ 
agement  and  Budget  Circular  No.  A-102, 
“Uniform  administrative  requirements 
for  grants-in-aid  to  State  and  local  gov¬ 
ernments”  (42  FR  45828), 

§  740.15  Amount  of  grants. 

(a)  Amount  of  program  development 
grants.  (1)  For  the  first  year  of  a  pro¬ 
gram  development  grant  the  Regional 
Director  shall  approve  grants  for  not 
more  than  80  percent  of  the  total  of 
agreed  upon  costs  pursuant  to  Section 
740.14(a). 

(2)  For  the  second  year  of  a  program 
development  grant  the  Regional  Director 
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shall  approve  grants  lor  not  more  than 
60  percent  of  the  total  agreed  upon  costs 
pursuant  to  Section  740.14(a) . 

•b)  Amount  of  administration  and  en¬ 
forcement  grants.  (1)  If  no  program  de¬ 
velopment  grant  has  been  awarded,  the 
Regional  Director  may  approve  the  first 
administration  and  enforcement  grant 
for  not  more  than  80  percent  of  the 
agreed  upon  costs  for  administration 
and  enforcement  of  the  program. 

(2)  If  a  program  development  grant 
has  been  awarded  for  only  one  year,  the 
Regional  Director  may  approve  an  ad¬ 
ministration  and  enforcement  grant  for 
60  percent  of  the  agreed  upon  costs  for 
administration  and  enforcement  of  the 
program. 

(3)  If  a  program  development  grant 
lias  been  aw'arded  for  more  than  1  year 
but  less  than  2  years,  the  Regional  Di¬ 
rector  may  approve  the  first  administra¬ 
tion  and  enforcement  grant  for  60  per¬ 
cent  for  that  proportion  remaining  in  the 
second  year  and  for  50  percent  for  the 
proportion  allocated  to  the  third  year. 

(4)  For  the  third  and  follow'ing  years, 
the  Regional  Director  may  approve  ad¬ 
ministration  and  enforcement  grants  for 
50  percent  of  the  agreed  upon  costs  for 
administration  and  enforcement  of  the 
program. 

§710.16  .'Special  provisions  for  stairs 
Hith  cooperative  agreenieiiis. 

<a)  Eligibility.  The  Director  may  ap¬ 
prove  additional  grants  to  States  which 
have  cooperative  agreements  pursuant  to 
section  211.75  of  this  title  for  State  regu¬ 
lation  of  surface  coal  mining  and  recla¬ 
mation  operations  on  Federal  lands.  This 
includes — 

(1)  States  which  had  cooperative 
agreements  on  August  3,  1977,  which 
have  been  modified  to  comply  with  the 
initial  regulatory  program;  and 

(2)  States  which  enter  into  coopera¬ 
tive  agreements  following  approval  of 
the  State’s  regulatory  program. 

<  b)  Coverage  of  grants.  An  agency  may 
use  cooperative  agreements  grants  to 
carry  out  the  functions  assigned  to  the 
State  under  the  agreement. 

<c)  Amount  of  grants.  The  Regional 
Director  may  approve  grants  for  the  ap¬ 
proximate  amoimt  which  he  determines 
the  Federal  Government  would  have  ex¬ 
pended  for  regulation  of  coal  mining  on 
the  Federal  lands  being  regulated  by  the 
State,  except  that  no  grant  may  exc^d 
the  actual  costs  to  the  State. 

(d)  Grant  periods.  The  Regional  Di¬ 
rector  shall  approve  a  grant  for  a  period 
of  1  year  or  less.  The  Regional  Director 
shall  fund  a  program  that  extends  over 
more  than  1  year  by  consecutive  annual 
grants. 

(e)  Application  procedures.  (1)  States 
with  cooperative  agreements  in  effect  on 
August  3, 1977,  may  apply  for  cooperative 
agreement  grants  using  the  procedures 
set  forth  in  section  740.18  (a),  tb)  and 

(d). 

<2)  States  with  cooperative  agree¬ 
ments  established  in  conjunction  with 
approved  State  regulatory  programs  may 
apply  for  cooperative  agreement  grants 
by  including  a  supplement  to  an  annual 


administration  and  enforcement  grant 
application  submitted  according  to  sec¬ 
tion  740.18.  The  State  shall  include  in 
the  supplemental  section : 

(i)  A  separate  Part  II  for  the  costs  of 
the  cooperative  agreement ;  and 

(ii)  A  separate  Part  III  describing  the 
specific  activities  required  by  the  co¬ 
operative  agreement  for  the  period  for 
which  the  grant  is  requested. 

(f)  Other  requirements.  The  proce¬ 
dures  and  requirements  set  forth  in  sec¬ 
tions  740.17  tlirough  740.26  are  appli¬ 
cable  to  cooperative  agreement  grants. 

§  7-10.17  Grant  periods. 

The  Regional  Director  sliall  approve 
a  grant  for  a  period  of  1  year  or  less. 
The  Regional  Director  shall  fund  a  pro¬ 
gram  that  extends  over  more  than  1  year 
by  consecutive  annual  grants. 

§  740.18  Grant  appIi<  alion  proce  dures. 

(a)  The  agency  may  submit  its  appli¬ 

cation  (3  copies)  to  the  Regional  Director 
for  a  grant  as  soon  as  it  is  notified  by 
the  Regional  Director  that  funds  are 
available,  but  not  later  than  May  31  of 
each  calendar  year.  * 

(b)  The  agency  shall  use  the  short 
form  application  for  nonconstruction 
programs  and  other  procedures  specified 
by  Office  of  Management  and  Budget 
Circular  No.  A-102.  No  preapplication  is 
required. 

<c)  For  program  development  grant 
applications,  agencies  shall  include  in 
Part  III  of  the  standard  application — 

(1)  An  analysis  and  evaluation  of  the 
current  State  laws  and  changes  required 
therein  to  conform  to  the  requirements 
of  the  Surface  Mining  Control  and  Rec¬ 
lamation  Act  of  1977,  unless  previously 
submitted  under  Part  725; 

(2)  A  description  of  the  changes  ex¬ 
pected  to  be  required  in  State  regula¬ 
tions,  organization,  staffing,  training  and 
other  policies  and  operations  in  order  to 
develop  a  State  program  which  can  be 
approved;  and 

(3)  A  program  to  develop  the  legisla¬ 
tion,  regulations,  procedures,  organiza¬ 
tion,  staffing,  training  materials,  and 
other  program  elements  necessary  to  ob¬ 
tain  program  approval. 

(d)  For  administration  and  enforce¬ 
ment  grants  and  cooperative  agreement 
grants,  agencies  shall  include  in  Part  ni 
of  the  standard  application: 

(i)  A  description  of  the  specific  oper¬ 
ations  in  the  approved  program  which 
will  be  implemented  during  the  period 
for  which  the  grant  is  requested. 

(ii)  A  description  and  justification  of 
any  major  equipment  (equipment  which 
has  a  unit  acquisition  cost  of  $1,000  or 
more)  which  the  agency  proposes  to  ac¬ 
quire  with  the  grant. 

(e)  TTie  Regional  Director  shall  notify 
the  agency  within  thirty  days  after  the 
receipt  of  a  complete  application,  or  as 
soon  thereafter  as  possible,  whether  it  is 
or  is  not  approved.  If  the  application 
is  not  approved,  the  Regional  Director 
shall  set  forth  in  writing  the  reasons  for 
disapproval,  and  may  propose  modifica¬ 
tions  if  appropriate.  The  agency  may  re¬ 
submit  the  application  within  thirty 


days.  The  Regional  Director  shall  process 
the  revised  application  as  an  original  ap¬ 
plication. 

§  740.19  Grant  agreeiiicni. 

(a)  If  the  Regional  Director  approves 
an  agency’s  grant  application,  the  Re¬ 
gional  Director  shall  prepare  a  grant 
agreement  which  Includes — 

(1)  The  approved  scope  of  the  pro¬ 
gram  to  be  covered  by  the  grant; 

(2)  The  approved  budget,  including  the 
Federal  share; 

(3)  Commencement  and  completion 
dates  for  the  segment  of  the  program 
covered  by  the  grant  and  for  major 
phases  of  the  program  to  be  completed 
during  the  grant  period;  and 

(4)  Permissible  transfers  of  funds  to 
other  State  agencies. 

(b)  The  Regional  Director  may  permit 
an  agency  to  assign  functions  and  funds 
to  other  State  agencies.  The  Regional 
Director  shall  require  the  grantee  agency 
to  retain  responsibility  for  overall  ad¬ 
ministration  of  the  grant.  Including  use 
of  funds,  accomplishment  of  functions 
and  reporting. 

(c)  Pre-agreement  costs  for  pro¬ 
gram  development  grants  shall  be  al¬ 
lowed  only  as  specified  in  the  grant 
agreement. 

(d)  The  Regional  Director  shall  trans¬ 
mit  four  copies  of  the  grant  agreement 
by  certified  mail,  return  receipt  re¬ 
quested,  to  the  agency  for  signature. 
The  agency  shall  execute  the  grant 
agreement  and  return  all  copies  of  it 
within  3  calendar  weeks  after  receipt,  or 
within  an  extension  of  such  time  that 
may  be  granted  by  the  Regional  Di¬ 
rector. 

(e)  The  Regional  Director  shall  sign 
the  grant  agreement  upon  its  return 
from  the  agency  and  return  one  copy  to 
the  agency.  The  grant  is  effective  and 
constitutes  an  obligation  of  Federal 
funds  in  the  amount ‘and  for  the  pur¬ 
poses  stated  in  the  grant  agreement  at 
the  time  the  Regional  Director  signs  the 
agreement. 

(f)  Neither  the  approval  of  a  program 
nor  the  award  of  any  grant  will  commit 
or  obligate  the  United  States  to  award 
any  continuation  grant  or  enter  into 
any  grant  amendment,  including  grant 
increases  to  cover  cost  overruns. 

§  740.20  Grant  ainontlincnis. 

(a)  A  grant  amendment  is  a  written 
alteration  in  the  grant  amount,  grant 
terms  or  c(jhditions,  budget  or  period,  or 
other  administrative,  technical,  or  finan¬ 
cial  agreement  whether  accomplished  on 
the  initiative  of  the  agency  or  the  Re¬ 
gional  Director,  or  by  mutual  action  of 
the  agency  and  the  Regional  Director. 

(b)  The  agency  shall  promptly  notify 
the  Regional  Director  in  writing  by  cer¬ 
tified  mail,  return  receipt  requested,  of 
events  or  proposed  changes  which  may 
require  a  grant  amendment,  such  as — 

(1)  Rebudgeting; 

(2)  Changes  which  may  affect  the  ap¬ 
proved  scope  or  objective  of  a  pro¬ 
gram;  or 

(3)  Changes  which  may  increase  or 
substantially  decrease  the  totfd  cost  of 
a  program. 
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(c)  The  Regional  Director  shall  ap¬ 
prove  or  disapprove  each  proposed 
amendment  within  thirty  days  of  re¬ 
ceipt,  or  as  soon  thereafter  as  possible, 
and  shall  notify  the  agency  in  writing 
of  the  approval  or  disapproval  of  the 
amendment. 

(d)  The  grant  amendment  establishes 
the  effective  date  of  the  action.  If  no 
date  is  specified  in  the  grant  amendment 
then  the  date  the  Regional  Director  signs 
the  amendment  will  be  the  effective  date 
of  the  action. 

§  710.21  Grant  reduction  and  termina¬ 
tion. 

(a)  Conditions  for  reduction  or  termi~ 
nation.  (1)  If  an  agency  violates  the 
terms  of  a  grant  agreement,  the  Re¬ 
gional  Director  may  reduce  or  terminate 
the  grant. 

(2)  If  an  agency  faUs  to  implement, 
enforce  or  maintain  an  approved  pro¬ 
gram,  or  cooperative  agreement,  the  Re¬ 
gional  Director  shall  terminate  the  ad¬ 
ministration  and  enforcement  grant  or 
cooperative  agreement  grant. 

(3)  If  an  agency  fails  to  implement, 
enforce  or  maintain  only  a  part  of  the 
program,  the  Regional  Director  shall  re¬ 
duce  the  grant  to  the  amount  of  the  pro¬ 
gram  being  operated  by  the  agency. 

(4)  If  an  agency  is  not  in  compliance 
with  the  following  nondiscrimination 
provisions,  the  Regional  Director  shall 
teiTninate  the  grant — 

(i)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (78  Stat.  252),  Nondiscrimination 
in  Federally  Assisted  Programs,  which 
provides  that  no  person  in  the  United 
States  shall  on  the  grounds  of  race,  color 
or  national  origin  be  excluded  from  par¬ 
ticipation  in,  be  denied  the  benefits  of,  or 
be  subjected  to  discrimination  under  any 
program  or  activity  receiving  Federal 
Financial  assistance,  and  the  implement¬ 
ing  regulations  at  43  CFR  17. 

(ii)  Executive  Order  11246,  as 
amended  by  Executive  Order  11375, 
Equal  Employment  Opportunity,  requir¬ 
ing  that  employees  or  applicants  for  em¬ 
ployment  not  be  discriminated  against 
because  of  race,  creed,  color,  sex,  or  na¬ 
tional  origin,  and  the  implementing 
regulations  at  41  CFR  60. 

(iii)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  by  Executive 
Order  11914,  Nondiscrimination  With 
Respect  to  the  Handicapped  in  Federally 
Assisted  Programs. 

(5)  If  an  agency  fails  to  enforce  the 
financial  interest  provisions  of  part  705 
of  this  chapter  the  Director  shall  termi¬ 
nate  the  grant. 

(6)  If  an  agency  fails  to  submit  re¬ 
ports  required  by  this  part  or  parts  705 
and  720  of  this  chapter  the  Director  shall 
reduce  or  terminate  the  grant. 

(b)  Grant  reduction  and  termination 
procedures.  (1)  The  Regional  Director 
shall  give  at  least  10  days  written  notice 
to  the  agency  by  certified  mail,  return 
receipt  requested,  of  intent  to  reduce  or 
terminate  a  grant.  The  Regional  Director 
shall  include  in  the  notice  the  reasons  for 
the  proposed  action  and  the  proposed 
effectfte  date  of  the  action. 


(2)  The  Regional  Director  shall  afford 
the  agency  opportunity  for  consultation 
and  remedial  action  prior  to  reducing  or 
terminating  a  grant. 

(3)  The  Regional  Director  shall  notify 
the  agency  of  the  termination  or  reduc¬ 
tion  of  the  grant  in  writing  by  certified 
mail,  return  receipt  requested. 

(4)  Upon  termination  the  agency  shall 
refund  or  credit  to  the  United  States  that 
portion  of  the  grant  money  paid  or  owed 
to  the  agency  and  allocated  to  the  termi¬ 
nated  portion  of  the  grant.  However  any 
portion  of  the  grant  that  is  required  to 
meet  commitments  made  prior  to  the  ef¬ 
fective  date  of  termination  shall  be  re¬ 
tained  by  the  agency. 

(5)  The  agency  shall  reduce  the 
amount  of  outstanding  commitments  in¬ 
sofar  as  possible  and  report  to  the  Re¬ 
gional  Director  the  uncommitted  balance 
of  funds  awarded  under  the  grant. 

(6)  Upon  notification  of  intent  to  ter¬ 
minate  the  agency  shall  not  make  any 
new  commitments  without  the  approval 
of  the  Regional  Director. 

(7)  The  Regional  Director  may  allow 
termination  costs  as  determined  by  ap¬ 
plicable  Federal  cost  principles  listed  in 
Federal  Management  Circular  74-4. 

(c)  Appeals.  (1)  An  agency  may  appeal 
the  Regional  Director’s  decision  to  re¬ 
duce  or  terminate  a  grant  to  the  Direc¬ 
tor  within  30  days  of  the  Regional  Direc-' 
tor’s  decision. 

(2)  An  agency  shall  include  in  an  ap¬ 
peal — 

(i)  The  decision  being  appealed,  and 

(ii)  The  facts  which  the  agency  be¬ 
lieves  justify  a  reversal  or  modification 
of  the  decision. 

(3)  The  Director  shall  act  upon  ap¬ 
peals  within  30  days  of  their  receipt,  or 
as  soon  thereafter  as  possible. 

§  740.22  Audit. 

The  agency  shall  arrange  for  inde¬ 
pendent  audit  not  less  frequently  than 
once  every  two  years,  pursuant  to  the  re¬ 
quirements  of  Office  of  Management  and 
Budget  Circular  No.  A-102.  The  audits 
will  be  performed  in  accord  with  the 
“Standards  for  Audit  of  Governmental 
Organizations,  Programs,  Activities,  and 
Functions”  published  by  the  Comptroller 
General  of  the  United  States  and  audit 
guides  provided  by  the  Department  of  the 
Interior. 

§  740.23  Adinini»<lrative  Proreduro.*. 

The  agency  shall  follow  administra¬ 
tive  procedures  governing  accounting, 
payment,  property  and  related  require¬ 
ments  contained  in  Office  of  Manage¬ 
ment  and  Budget  Circular  No.  A-102. 

§  740.24  Allowable  costs. 

(a)  The  Regional  Director  shail  deter¬ 
mine  costs  which  may  be  reimbursed  ac¬ 
cording  to  Federal  Management  Circu¬ 
lar  74-4. 

(b)  Costs  must  be  in  conformity  with 
any  limitations,  conditions,  or  exclusions 
set  forth  in  the  grant  agreement  or  this 
part. 

(c)  Costs  must  be  allocated  to  the 
grant  to  the  extent  of  benefit  properly 
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attributable  to  the  period  covered  by  the 
grant. 

(d)  Costs  must  not  be  allocated  to  or 
Included  as  a  cost,  of  any  other  federally 
assisted  program.' 

§  740.25  Financial  niana^enient. 

(a)  The  agency  shall  account  for 
grant  funds  in  accordance  with  the  re¬ 
quirements  of  Office  of  Management  and 
Budget  Circular  No.  A-102.  Agencies 
shall  use  generally  accepted  accounting 
principles  and  practices,  consistenly  ap¬ 
plied.  Accounting  for  grant  funds  must 
be  accurate  and  current. 

(b)  The  agency  shall  adequately  safe¬ 
guard  all  funds,  property,  and  other  as¬ 
sets  and  shall  assure  that  they  are  used 
solely  for  authorized  purposes. 

(c)  The  agency  sh^l  provide  a  com¬ 
parison  of  actual  amounts  spent  with 
budgeted  amoimts  for  each  grant. 

(d)  When  advances  are  made  by  a  let- 
ter-of-credit  method,  the  agency  shall 
make  drawdowns  from  the  U.S.  Treasury 
through  its  commercial  bank  as  closely 
as  possible  to  the  time  of  making  the 
disbursements. 

(e)  The  agency  shall  support  account¬ 
ing  records  by  source  documentation. 

(f)  The  agency  shall  design  a  syste¬ 
matic  method  to  assure  timely  and  ap¬ 
propriate  resolution  of  audit  findings  and 
recommendations.  . 

§  740.26  Reports. 

(a)  The  agency  shall,  for  each  grant 
made  under  this  part,  submit  annually 
to  the  Regional  Director  a  Financial 
Status  Report  in  accordance  with  Office 
of  Management  and  Budget  Circular  No. 
A-102,  Attachment  H.  This  report  shall 
be  accompanied  by  a  performance  report 
prepared  according  to  Attachment  I  of 
OMB  Circular  No.  A-102. 

(b)  The  Regional  Director  shall  re¬ 
quire  through  the  grant  agreement  that 
annual  reports  provide  the  relation  of 
financial  information  to  performance 
and  productivity  data,  including  unit 
cost  information. 

§  740.27  Records. 

(a)  The  agency  shall  maintain  com¬ 
plete  records  in  accordance  with  Office  of 
Management  and  Budget  Circular  No. 
A-102.  This  includes  books,  documents, 
maps,  and  other  evidence  and  accounting 
procedures  and  practices,  sufficient  to  re¬ 
flect  properly — 

(1)  The  amoimt,  receipt,  and  disposi¬ 
tion  by  the  agency  of  all  assistance  re¬ 
ceived  for  the  program. 

(2)  The  total  costs  of  the  program, 
including  all  direct  and  indirect  costs  of 
whatever  nature  incurred  for  the  per¬ 
formance  of  the  program  for  which  the 
grant  has  been  awarded. 

(b)  Subgrantees  and  contractors,  in¬ 
cluding  contractors  for  professional  serv¬ 
ices,  shall  maintain  books,  documents, 
papers,  maps,  and  records  which  are  per¬ 
tinent  to  a  specific  grant  award. 

(c)  The  agency’s  records  and  the  rec¬ 
ords  of  its  subgrantees  and  contractors, 
including  professional  services  contracts, 
shall  be  subject  ^at  all  reasonable  times 
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to  inspection,  reproduction,  copying,  and 
audit  by  the  Office,  the  Department  of 
the  Interior,  the  Comptroller  General  of 
the  United  States,  the  Department  of 
Labor  or  any  authorized  representative. 

<d)  For  completed  or  terminated 
grants  the  agency,  subgrantees,  and  con¬ 
tractors  shall  presei-ve  and  make  their 
records  available  to  the  Office,  the  De¬ 
partment  of  the  Interior,  the  Comptrol¬ 
ler  General  of  the  United  States,  Depart¬ 
ment  of  Labor,  or  any  authorized  repre¬ 
sentative  pursuant  to  OMB  Circular  No. 
A-102. 

§  740.28  I>i>«-loMir<‘  of  iiiformalion. 

All  grant  applications  received  by  the 
Regional  Director  constitute  agency  rec¬ 
ords.  As  such,  their  release  may  be  re¬ 
quested  by  any  member  of  the  public  un¬ 
der  the  Freedom  of  Information  Act,  5 
U.S.C.  552,  and  shall  be  disclosed  unless 
exempt  from  disclosure  under  5  U.S.C, 
552(b). 

PART  795 — SMALL  OPERATOR 
ASSISTANCE 

Sec. 

795.1  Scope. 

795.2  Objective. 

795.3  Authority. 

795.4  Responsibilities. 

795.5  Definitions. 

795.11  Program  initiation  procedures. 

795.12  Program  services. 

795.13  Eligibility  for  assistance. 

795.14  Piling  for  assistance. 

795.15  Application  approval,  and  notice. 

795.16  Data  requirements. 

795.17  Qualified  laboratories. 

795.18  Assistance  funding. 

795.19  Applicant  liability. 

Authority:  Sec.  201,  501,  and  502,  Pub.  L. 
95-87  91  Stat.  445  (30  U.S.C.  1201). 

§  79.’>.1^  Slope. 

This  part  comprises  the  small  operator 
assistance  program  (Program)  and  gov¬ 
erns  the  prcxiedures  for  providing  assist¬ 
ance  to  qualified  small  mine  operators 
who  request  assistance  under  section  507 
(c)  of  the  Act,  for — 

(a)  The  determination  of  the  probable 
hydrologic  consequences  of  mining  and 
reclamation,  under  section  507  <b)  (11)  of 
the  Act;  and 

(b)  The  statement  of  physical  and 
chemical  analyses  of  test  borings  or  core 
samples,  under  section  507(b)  (15)  of  the 
Act. 

§  795.2  Ohjcfiiie. 

The  objective  of  this  part  is  to  meet  the 
intent  of  section  507(c)  of  the  Act  by — 

(a)  Providing  financial  and  other  nec¬ 
essary  assistance  to  qualified  small  oper¬ 
ators;  and 

(b)  Assuring  that  the  regulatory  au¬ 
thority  shall  have  sufficient  information 
to  make  a  reasonable  assessment  of  the 
probable  cumulative  impacts  of  all  an¬ 
ticipated  mining  upon  the  hydrology  of 
the  area  and  particularly  upon  water 
availability. 

§  79.5.3  Authority. 

The  Secretary  shall  provide  financial 
and  other  assistance  under  section  507 

(c)  of  the  Act  to  the  extent  funds  are  ap¬ 
propriated  by  Congre.ss  specifically  for 
this  Program.. 
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§  795.4  Rrspoiisibilitios. 

(a)  General.  Once  the  regulatory  au¬ 
thority  initiates  the  Program,  it  shall — 

(1)  Review  i*equests  for  assistance  and 
determine  qualified  operators; 

(2)  Develop  and  maintain  a  list  of 
qualified  laboratories,  and  select  and  pay 
laboratories  for  services  rendered; 

(3)  Conduct  periodic  on-site  evalua¬ 
tions  of  the  Program  activities  with  the 
appropriate  small  operator;  and 

(4)  Participate  with  the  Office  in  data 
cooi’dination  activities  with  the  U.S.  Geo¬ 
logical  Survey,  U.S.  Environmental  Pro¬ 
tection  Agency,  and  other  appropriate 
agencies  or  institutions. 

(b)  State.  A  State  shall  include  a  Pro¬ 
gram  within  its  proposed  State  regula¬ 
tory  program  for  approval  by  the  Secre¬ 
tary. 

(c)  Office..  The  Office  sliall  develop 
oversight  policies  and  procedures  to  im¬ 
plement  the  Program.  These  shall  in¬ 
clude  policies  and  procedures  for — 

(1)  Data  acquisition,  analysis  and  in¬ 
terpretation; 

(2)  Interstate  coordination  and  ex¬ 
change  of  data; 

(3)  Model  contract  stipulations ;  and 

(4)  National  certification  of  labs. 

(d)  The  Office  and  the  regulatory  au¬ 
thority  shall  insure  that  applicable  equal 
opportunity  in  employment  provisions 
are  included  within  any  contract  or  other 
procurement  documents. 

§  795.5  IKTinitioiis. 

As  used  in  this  part — 

Monitoring  means  the  collection  of  en¬ 
vironmental  data  by  either  continuous  or 
periodic  sampling  methods. 

Probable  cumulative  impacts  means 
the  expected  total  qualitative,  and  quan¬ 
titive,  direct  and  indirect  effects  of  min¬ 
ing  and  reclamation  activities  on  the  hy¬ 
drologic  regime. 

Probable  hydrologic  consequence 
means  the  projected  result  of  proposed 
surface  coal  mining  and  reclamation  op¬ 
erations  which  may  reasonably  be  ex¬ 
pected  to  change  the  quantity  or  quality 
of  the  surface  and  ground  water;  the 
surface  or  ground  water  flow,  timing  and 
pattern;  the  stream  channel  conditions; 
and  the  aquatic  habitat  on  the  permit 
area  and  other  affected  areas. 

§  795.11  .Small  Operator  .Assi^lanrr  Pro¬ 
gram  initiation  proeedures. 

(a)  The  State  shall  notify  the  Office 
not  less  than  six  months  prior  to  submis¬ 
sion  of  its  State  regulatory  program  for 
approval  imder  section  503  of  the  Act. 
The  notification  shall  include — 

(1)  A  statement  of  the  intent  to  sub¬ 

mit  a  proposed  State  regulatory  pro¬ 
gram  ;  • 

(2)  A  summary  description  of  actions 
taken  to  develop  a  State  regulatory’  pro¬ 
gram  for  approval  and  a  summary  sched¬ 
ule  of  actions  to  be  taken ;  and 

(3)  A  declaration  of  whether — 

(i)  The  State  elects  to  receive  funding 
and  commence  the  administration  of  the 
Small  Operator  Assistance  Program,  or 

(ii)  The  State  elects  to  have  the  Office 
administer  the  Small  Operator  Assist¬ 
ance  Program  on  behalf  of  the  State 
through  a  cooperative  arrangement  until 


such  time  as  the  proposed  State  regula¬ 
tory  program  is  approved. 

(b)  If  the  State  elects  to  administer 
the  Small  Operator  Assistance  Program, 
it  may  submit  a  grant  application  for 
funding  of  the  program  under  the  proce¬ 
dures  of  Part  740  of  this  chapter.  The 
Office  shall  review  the  State’s  grant  ap¬ 
plication  and  information  provided  under 
paragraph  (a)  of  this  section  and  ap¬ 
prove  or  disapprove  the  State’s  request. 

(c)  If  the  State  elects  to  have  the 
Office  administer  the  Small  Operator  As¬ 
sistance  Program,  the  Office  shall  imple¬ 
ment  the  Small  Operator  Assistance  Pro¬ 
gram  within  the  State. 

§  795.12  I’rogram  sorvircs. 

To  the  extent  possible  with  available 
funds,  the  regulatory  authority  shall  for 
qualified  small  operators  who  request 
assistance — 

(a)  Select  and  pay  a  qualified  labora¬ 
tory  to — 

(1)  Determine  for  the  operator  the 
probable  hydrologic  consequences  of  the 
mining  and  reclamation  operations  both 
on  and  off  the  proposed  permit  area  in 
accordance  with  §  795.16. 

(2)  Prepare  a  statement  of  the  results 
of  test  borings  or  core  samplings  in  ac¬ 
cordance  with  §  795  16. 

(b)  Collect  and  provide  general  hy¬ 
drologic  information  on  the  basin  or 
subbasin  areas  within  which  the  antici¬ 
pated  mining  will  occur.  The  information 
provided  shall  be  limited  to  that  required 
to  relate  the  basin  or  subbasin  hydrology 
to  the  hydrology  of  the  proposed  permit 
area. 

§  795.13  Lli^ibilily  for 

An  applicant  is  eligible  for  assistance 
if  he — 

(a)  Intends  to  apply  for  a  permit  pur¬ 
suant  to  the  Act;  and 

(b)  Establishes  that  the  probable  total 
actual  and  attributed  production  of  the 
applicant  for  each  year  of  the  permit 
will  not  exceed  100,000  tons.  Production 
from  the  following  operations  shall  be 
attributed  to  the  permittee — 

(1)  All  coal  produced  by  operations 
beneficially  owned  entirely  by  the  ap¬ 
plicant  or  controlled,  by  reason  of  own¬ 
ership,  direction  of  the  management  or 
in  any  other  manner  whatsoever,  by  the 
applicant. 

(2)  The  pro  rata  share,  based  upon  . 
percentage  of  beneficial  ownership,  of 
coal  produced  by  operations  in  which  the 
applicant  owns  more  than  a  5  percent 
interest. 

(3)  All  coal  produced  by  persons  who 
own  more  than  5  percent  of  the  applicant 
or  who  directly  or  indirectly  control  the 
applicant  by  reason  of  stock  ownership, 
direction  of  the  management  or  in  any 
other  manner  whatsoever. 

(4)  The  pro  rata  share  of  coal  pro¬ 
duced  by  operations  owned  or  controlled 
by  the  person  who  owns  or  controls  the 
applicant. 

§  795.14  Filing  for  a^-iMancc. 

Each  applicant  shall  submit  the  fol¬ 
lowing  information  to  the  r^mlatory  au¬ 
thority  at  any  time  after  initiation  of  the 
Small  Operator  Assistance  Program 
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within  the  State  in  which  mining  is  pro¬ 
posed — 

(a)  A  statement  of  intent  to  file  a  per¬ 
mit  application; 

(b)  The  names  and  addresses  of — 

(1)  The  potential  permit  applicant: 

(2)  The  potential  operator  if  different 
from  the  applicant. 

(c)  A  schedule  of  the  estimated  total 
production  of  coal  from  the  proposed 
permit  area  and  all  other  locations  from 
which  production  is  attributed  to  the 
applicant  under  795.13.  The  schedule 
shall  include  for  each  location — 

(1)  The  name  under  w^hich  coal  is  or 
will  be  mined: 

(2)  The  permit  number  and  Mining 
Enforcement  and  Safety  Administration 
identification  number; 

(3)  TTie  actual  coal  production  for  the 
year  preceding  the  application  for  assist¬ 
ance  and  that  portion  of  the  production 
attributed  to  the  applicant;  and 

(4)  The  estimated  coal  production  for 
each  year  of  the  proposed  permit  and 
that  portion  attributed  to  the  applicant. 

(d)  A  description  of — 

(1)  The  method  of  sm-face  coal  min¬ 
ing  operation  proposed: 

(2)  The  anticipated  starting  and  ter¬ 
mination  dates  of  mining  operations: 

(3)  The  number  of  acres  of  land  to  be 
affected  by  the  proposed  mining;  and 

(4)  A  general  statement  on  the  prob¬ 
able  depth  and  thickness  of  the  coal 
resource. 

(e)  A  U.S.  Geological  Survey  topo- 
gi*aphic  map  of  1:24,000  scale  or  larger 
or  other  topographic  map  of  equivalent 
detail  which  clearly  shows — 

(1)  The  area  of  land  to  be  affected 
and  the  natural  drainage  above  and  be¬ 
low  the  affected  area; 

(2)  The  names  of  property  owners 
w'ithin  the  area  to  be  affected  and  of  ad¬ 
jacent  lands; 

(3)  The  location  of  existing  structures 
and  developed  water  sources  within  the 
area  to  be  affected  and  on  adjacent 
lands; 

(4)  The  location  of  existing  and  pro¬ 
posed  test  boring  or  core  samplings;  and 

(5)  The  location  and  extent  of  known 
working  of  any  undergroimd  mines. 

(f)  Copies  of  documents  which  show 

thatr— 

(1)  The  applicant  has  a  legal  right  to 
enter  and  commence  mining  within  the 
permit  area;  and 

(2)  A  legal  right  of  entry  has  been  ob¬ 
tained  for  the  Office,  regulatory  author¬ 
ity  and  laboratory  personnel  to  inspect 
the  lands  to  be  mined  and  adjacent  lands 
which  may  be  affected  to  collect  envi¬ 
ronmental  data  or  install  necessary  in¬ 
struments. 

§  79.^.15  Application  uppi-ovul  and  no¬ 
tice. 

(a)  If  the  regulatory  authority  finds 
the  applicant  eligible,  and  it  does  not 
have  information  readily  available  which 
would  preclude  issuance  of  a  permit  to 
the  applicant  for  mining  in  the  area  pro¬ 
posed,  it  shall — 

(1)  Determine  the  minimum  data  re¬ 
quirements  necessary  to  meet  the  pro¬ 
visions  of  §  795.16. 


(2)  Select  the  services  of  one  or  more 
qualified  laboratories  to  perform  the  re¬ 
quired  work.  A  copy  of  the  contract  or 
other  appropriate  work  order  and  the 
final  approved  report  shall  be  provided 
to  the  applicant. 

(b)  The  regulatory  authority  shall  in¬ 
form  the  applicant  in  writing  if  the 
application  is  denied  and  shall  state  the 
reasons  for  denial. 

(c)  The  granting  of  assistance  under 
this  part  shall  not  be  a  factor  in  deci¬ 
sions  by  the  regulatory  authority  on  a 
subsequent  permit  application. 

§  795.16  Data  requirements. 

(a)  General.  This  section  describes 
the  minimum  requirements  for  the  col¬ 
lection  of  data  to  meet  the  objective  of 
the  program.  The  regulatory  authority 
shall  determine  the  data  collection  re¬ 
quirements  for  each  applicant  or  group 
of  applicants.  Data  collection  and  anal¬ 
ysis  may  proceed  concurrently  with  the 
development  of  mining  and  reclamation 
plans  by  the  operator.  The  data  require¬ 
ments  will  be  based  on — 

(1)  The  extent  of  currently  available 
hydrologic  and  core  analysis  data  for 
the  applicable  area  provided  by  the  reg¬ 
ulatory  authority:  and 

(2)  The  data  collection  and  analysis 
guidelines  developed  and  provided  by  the 
Office. 

(b)  Specific  Provisions.  (1)  A  deter¬ 
mination  of  the  probable  hydrologic  con¬ 
sequences  of  the  mining  and  reclama¬ 
tion  operations,  both  on-  and  off-site, 
shall  be  made  by  a  qualified  laboratory. 
The  data  for  this  determination  shall 
include — 

(1)  The  existing  and  projected  surface 
and  ground  water  seasonal  flow  regime, 
including  water  level  and  water  table 
evaluations.  The  regulatory  authority 
shall  specify  duration  and  return  fre¬ 
quencies  to  be  used  in  the  determination. 

(ii)  The  existing  and  projected  sea¬ 
sonal  quality  of  the  surface  and  ground 
water  regime.  This  shall  include  meas¬ 
urements  and  estimates  of  dissolved 
and  suspended  solids,  pH,  iron,  manga¬ 
nese,  surface  and  channel  erosion  and 
other  water  quality  parameters  speci¬ 
fied  by  the  regulatory  authority. 

(2)  A  statement  of  the  result  of  test 
borings  or  core  samplings  from  the  pro¬ 
posed  permit  area,  including — 

(i)  Logs  from  any  drill  holes  including 
identification  of  each  stratum  and  water 
level  penetrated; 

(ii)  The  coal  seam  thickness  and  its 
chemical  analysis  including  sulfur 
content: 

(iii)  The  chemical  analysis  of  poten¬ 
tially  acid  or  toxic  forming  sections  of 
the  overburden,  and  the  chemical  anal¬ 
ysis  of  the  stratum  lying  immediately 
underneath  the  coal  to  be  mined. 

(c)  Exemptions.  The  statement  by  a 
qualified  laboratory  vmder  paragraph 
(b)  (2)  of  this  section  may  be  waived  by 
the  regulatory  authority  by  a  written  de¬ 
termination  that  such  requirements  are 
unnecessary  with  respect  to  the  specific 
permit  application. 

(d)  Data  Availability.  Data  collected 
under  this  Program  shall  be  made  avail¬ 


able  to  all  interested  persons,  except  in¬ 
formation  related  to  the  chemical  and 
physical  properties  of  coal.  Information 
regarding  the  mineral  or  elemental  con¬ 
tent  of  the  coal  which  is  potentially  toxic 
in  the  environment  shall  be  made 
available. 

§  793.17  Qualified  laboraturiciii. 

(a)  General.  (1)  As  used  in  this  sec¬ 
tion,  qualified  laboratory  means  a  desig¬ 
nated  public  agency,  private  consulting 
firm,  institution,  or  analytical  labora¬ 
tory  which  can  provide  the  required 
determination  or  statement  imder  this 
Program. 

(2)  The  Office  shall  establish  and 
periodically  publish  in  the  Federal 
Register  a  list  of  qualified  laboratories 
which  may  be  used  by  regulatory  au¬ 
thorities  imder  the  procedures  of  this 
section.  A  State  regulatory  authority 
may  designate  qualified  laboratories 
under  procedures  included  in  an  ap¬ 
proved  State  regulatory  program. 

(3)  Persons  who  desire  to  be  included 
in  the  list  of  qualified  laboratories  estab¬ 
lished  by  the  Office  shall  apply  to  the 
Office  and  provide  such  information  as  is 
necessary  to  establish  the  qualifications 
required  by  paragraph  (b)  of  this 
section. 

(b)  Basic  Qualifications.  (1)  To  qual¬ 
ify  for  designation,  the  laboratory  shall 
demonstrate  that  it — 

(i)  Is  staffed  with  experienced,  pro¬ 
fessional  personnel  in  the  fields  of  hy¬ 
drology,  mining  engineering,  aquatic 
biology,  geology  or  chemistry  applicable 
to  the  work  to  be  performed. 

(ii)  Is  capable  of  collecting  necessary 
field  data  and  samples. 

(iii)  Has  adequate  space  for  material 
preparation,  cleaning  and  sterilizing 
necessary  equipment,  stationary  equip¬ 
ment,  storage,  and  space,  to  accommo¬ 
date  periods  of  peak  work  loads. 

(iv)  Meets  the  requirements  of  the 
Occupational  Safety  and  Health  Act  or 
the  equivalent  State  safety  and  health 
program. 

(V)  Has  the  financial  capability  and 
business  organization  necessary  to  per¬ 
form  the  work  required. 

(vi)  Has  analytical,  monitoring  and 
measuring  equipment  capable  of  meet¬ 
ing  the  applicable  standards  and  meth¬ 
ods  contained  in — 

(A)  Standard  Methods  for  the  Exami¬ 
nation  of  Water  and  Waste  Water,  14th 
Edition,  1975.  This  publication  is  avail¬ 
able  from  the  American  Public  Health 
Association,  1015  18th  Street,  NW., 
Washington,  D.C.  20036. 

(B)  Methods  for  Chemical  Analysis  of 
Water  and  Wastes,  1974.  This  publica¬ 
tion  is  available  from  the  Office  of  Tech¬ 
nology  Transfer,  U.S.  Environmental 
Protection  Agency,  Industrial  Environ¬ 
mental  Research  Laboratory,  Cincinnati, 
Ohio  45268.  These  standards  are  hereby 
incorporated  by  reference. 

(vii)  Has  the  capability  of  making 
hydrologic  field  measurements  and 
analytical  laboratory  determinations  by 
acceptable  hydrologic  engineering  or 
analytical  methods,  or  by  those  appro¬ 
priate  methods  or  guidelines  for  data 
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acquisition  recommended  by  the  Office 
or  other  Federal  or  State  agencies. 

(2)  The  qualified  laboratory  shall  be 
capable  of  performing  either  the  deter¬ 
mination  or  statement  under  paragraphs 
§  795.16  (b)(1)  or  (b)(2).  Subcontrac¬ 
tors  may  be  used  to  provide  the  services 
required  provided  their  use  is  defined  in 
the  application  for  designation  and  ap¬ 
proved  by  the  Office. 

§  795.18  funding. 

(a)  Use  of  funds.  Funds  authoi’ized  for 
this  Program  shall  not  be  used  to  cover 
State  administrative  costs  or  the  costs  of 
test  boring  or  core  sampling. 

(b)  Allocation  of  funds.  The  regula¬ 
tory  authority  shall  to  the  extent  prac¬ 
ticable  establish  a  formula  for  allocat¬ 
ing  funds  among  eligible  small  operators 
if  available  funds  are  less  than  those  re¬ 
quired  to  provide  the  services  pursuant 
to  this  Part.  This  formula  shall  include 
such  factors  as  the  applicant’s — 

(1)  Anticipated  date  of  filing  a  permit 
application; 

(2)  Anticipated  date  for  commencing 
mining;  and 

(3)  Performance  history. 

§  795.19  .Applicant  liability. 

(a)  The  applicant  shall  reimburse  the 
regulatory  authority  for  the  cost  of  the 
laboratory  services  performed  pursuant 
to  this  part  if  the  applicant — 

(1)  Submits  false  information; 

(2)  Fails  to  submit  a  permit  applica¬ 
tion  within  1  year  from  the  date  of  re¬ 
ceipt  of  the  approved  laboratory  re¬ 
port; 

(3)  Fails  to  mine  after  obtaining  a 
permit;  or 

(4)  If  the  regulatory  authority  finds 
that  the  applicant’s  actual  and  at¬ 
tributed  annual  production  of  coal  ex¬ 
ceeds  100,000  tons  during  any  year  of 
mining  under  the  permit  for  which  the 
assistance  is  provided. 

(b)  ’The  regulatory  authority  may 
waive  the  reimbursement  obligation  if 
it  finds  that  the  applicant  at  all  times 
acted  in  g(X)d  faith.  The  incorporations 
by  reference  in  this  part  w’ere  approved 
by  the  Director,  Office  of  the  Federal 
Register  on  November  11,  1977  and  are 
on  file  in  the  Federal  Register  Library. 

PART  830— PROTECTION  OF 
EMPLOYEES 

Sec. 

R30.1  Scope. 

530. 1 1  Protected  activity. 

330.12  Procediires  for  filing  an  application 

for  review  of  discrimination. 

830.13  Investigation  and  conference. 

830.14  Requests  for  formal  bearing. 

830.15  Formal  adjudicatory  proceedings. 

Authoritt.  Secs.  201,  601,  602  and  703, 
Pub.  L.  95-87,  Stat.  445  (30  U.S.C.  1201). 

§  830.1  S<-opo. 

This  part  establishes  procedures  re¬ 
garding — 

(a)  The  reporting  of  acts  of  discrimi¬ 
natory  discharge  or  other  acts  of 
discrimination  under  the  Act  caused  by 
any  person.  Forms  of  discrimination  in¬ 
clude,  but  are  not  limited  to:  Firing, 
suspension,  transfer  or  demotion,  denial 


or  reduction  of  wages  and  benefits, 
coercion  by  prwnise*  of  benefits  or 
threats  of  reprisal,  and  Interference 
with  the  exercise  of  any  rights  afforded 
under  the  Act; 

(b)  The  investigation  of  applications 
for  review  and  holding  of  informal  con¬ 
ferences  about  the  alleged  discrimina¬ 
tion;  and 

(c)  The  request  for  formal  hearings 
with  the  Office  of  Hearings  and  .Appeals. 

§830.11  Prolcrtcd  acli>itv. 

(a)  No  person  shall  discharge  or  in 
any  other  way  discriminate  against  or 
cause  to  be  fired  or  discriminated  against 
any  employee  or  any  authorized  rep¬ 
resentative  of  employees  because  that 
employee  or  representative  has — 

(1)  Filed,  instituted  or  caused  to  be 
filed  or  instituted  any  proceedings  under 
the  Act  by —  »  ' 

(1)  Reporting  allege  violations  or 
dangers  to  the  Secretary,  the  State  Regu¬ 
latory  Authority,  or  the  employer  or  his 
representative. 

(ii)  Requesting  an  inspection  or  in¬ 
vestigation;  or 

(iii)  Taking  any  other  action  which 
may  result  in  a  proceeding  under  the  Act. 

(2)  Made  statements,  testified,  or  is 
about  to  do  so — 

(i)  In  any  informal  or  formal  adjudi¬ 
catory  proceeding: 

(ii)  In  any  informal  conference  pro¬ 
ceeding; 

(iii)  In  any  rulemaking  pi'oceeding; 

(iv)  In  any  investigation.  Inspection  or 
other  proceeding  imder  the  Act; 

(v)  In  any  judicial  proceeding  under 
the  Act. 

(3)  Has  exercised  on  his  own  behalf 
or  on  behalf  of  others  any  right  granted 
by  the  Act. 

(b)  Each  employer  conducting  opera¬ 
tions  which  are  regulated  under  tJiis  Act. 
shall  within  30  days  from  the  effective 
day  of  these  regulations,  provide  a  copy 
of  this  part  to  all  current  employees  and 
to  all  new'  employees  at  the  time  of  their 
hiring. 

§  830.12  PrcM-ediircs  for  filing  an  appli¬ 
cation  for  review  of  discrimination. 

(a)  Who  may  file.  Any  employee,  or 
any  authorized  representative  of  em¬ 
ployees,  who  believes  that  he  has  been 
discriminated  against  by  any  person  in 
violation  of  section  830.11(a)  of  this 
part  may  file  an  application  fqr  review. 
For  the  purpose  of  these  regulations,  an 
application  for  review  means  the  pres¬ 
entation  of  a  written  report  of  discrimi¬ 
nation  stating  the  reasons  why  the  per¬ 
son  believes  he  has  been  discriminated 
against  and  the  facts  surrounding  the 
alleged  discrimination. 

(b)  Where  to  file.  The  employee  or 
representative  may  file  the  application 
for  review  at  any  location  of  the  Office 
and  each  office  shall  maintain  a  log  of  all 
filing. 

(c)  Time  for  filing.  The  employee  or 
representative  shall  file  an  application 
for  review  within  30  days  after  the 
alleged  discrimination  occurs.  An  appli¬ 
cation  is  considered  filed — 


(1)  On  the  date  delivered  if  delivered 
in  person  to  the  Office,  or 

(2)  On  the  date  mailed  to  the  Office. 

(d)  Running  of  the  time  of  filing.  The 

time  for  filing  begins  when  the  employee 
knows  or  has  reason  to  know  of  the 
alleged  discriminatory  activity. 

§  8.30.13  Iiivcsligalion  and  conference 
procedures. 

(a)  Within  7  days  after  receipt  of  any 
application  for  review,  the  Office  shall 
mail  a  copy  of  the  application  for  review 
to  the  person  alleged  to  have  caused  the 
discrimination,  shall  file  the  application 
for  review  wdth  the  Office  of  Hearings 
and  Appeals  and  shall  notify  the  em¬ 
ployee  and  the  alleged  discriminating 
person  that  the  Office  will  investigate  the 
complaint.  The  alleged  discriminating 
person  may  file  a  response  to  the  applica¬ 
tion  for  review  within  10  days  after  he 
receives  the  copy  of  the  application  for 
review.  The  response  shall  specifically 
admit,  deny  or  explain  each  of  the  facts 
alleged  in  the  application  unless  the 
alleged  discriminating  person  is  with¬ 
out  knowledge  in  which  case  he  shall  so 
state. 

(b) ,  Tlie  Office  shall  initiate  an  investi¬ 
gation  of  the  alleged  discrimination 
within  30  days  alter  receipt  of  the  appli¬ 
cation  for  review.  TTie  Office  shall  com¬ 
plete  the  investigation  within  60  days  of 
the  date  of  the  receipt  of  the  application 
for  review.  If  circumstances  surrounding 
the  investigation  prevent  completion 
within  the  60-day  period,  the  Office  shall 
notify  the  person  who  filed  the  applica¬ 
tion  for  review  and  the  alleged  discrim¬ 
inating  person  of  the  delay,  the  reason 
for  the  delay,  and  the  expected  comple¬ 
tion  date  for  the  investigatiim. 

(c)  Within  7  days  after  completion  of 
the  investigation  the  Office  shall  invite 
the  parties  to  an  informal  conference  to 
discuss  the  findings  and  preliminary  con¬ 
clusions  of  the  investigati(m.  The  pur¬ 
pose  of  this  informal  c<Miference  is  to 
attempt  to  cohciliate  the  matter.  If  a 
complaint  is  resolved  at  an  informal  con¬ 
ference,  the  terms  of  the  agreement  will 
be  recorded  in  a  written  document  that 
will  be  signed  by  the  alleged  discriminat¬ 
ing  person,  the  employee  and  the  repre¬ 
sentative  of  the  Office.  If  the  Office  con¬ 
cludes  on  the  basis  of  a  subsequent  in¬ 
vestigation  that  any  party  to  the  agree¬ 
ment  has  failed  in  any  material  respect 
to  comply  with  the  terms  of  any  agree¬ 
ment  reached  during  an  Informal  con¬ 
ference,  the  Office  shall  take  appropriate 
action  to  obtain  compliance  with  the 
agreement. 

(d)  Following  the  investigation  and 
any  informal  conference  held,  the  Office 
shall  complete  a  report  of  investigation 
which  shall  include  a  summary  of  the 
results  of  the  conference.  Copies  of  this 
report  shall  be  available  to  the  parties  in 
the  case. 

§  830.14  Rt'quf!-!  for  hearing. 

(a)  If  the  Office  determines  that  a  vio¬ 
lation  of  this  part  has  probably  occurred 
and  was  not  resolved  at  an  Informal  con¬ 
ference,  the  Director  shall  request  a 
hearing  on  the  employee’s  behalf  before 
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the  Office  of  Hearings  and  Appeals  with¬ 
in  10  days  of  the  scheduled  informal 
hearing.  The  parties  shall  be  notified  of 
the  determination.  If  the  Director  de¬ 
clines  to  request  a  hearing  the  employee 
shall  be  notified  witlun  10  days  of  the 
scheduled  informal  conference  and  in¬ 
formed  of  his  right  to  request  a  hearing 
on  his  own  behalf. 

(b)  The  employee  may  request  a  hear¬ 
ing  with  the  Office  of  Hearings  and  Ap¬ 
peals  after  60  days  have  elapsed  from 
the  filing  of  his  application. 

§  830.15  Formal  adjudicatory  proceed¬ 
ings. 

(a)  Formal  adjudication  of  a  com¬ 
plaint  filed  imder  this  part  shall  be  con¬ 
ducted  in  the  Office  of  Hearings  and  Ap¬ 
peals  under  43  CFR  Part  4. 

(b)  A  hearing  shall  be  held  as  prompt¬ 
ly  as  possible  consistent  with  the  oppor- 
timity  for  discovery  provided  for  under 
43  CFR  Part  4. 

(c)  Upon  a  finding  of  violation  of  sec¬ 
tion  830.11  of  this  part,  the  Secretary 
shall  order  the  appropriate  aflirmative 
relief  including,  but  not  limited  to,  the 
rehiring  or  reinstatement  of  the  em¬ 
ployee  or  representative  of  employees  to 
his  former  position  with  compensation. 
At  the  request  of  the  employee  a  sum 
equal  to  the  aggregate  amount  of  all 
costs  and  expenses  including  attorneys’ 
fees  which  have  been  reasonably  incur¬ 
red  by  the  employee  for,  or  in  connec¬ 
tion  with,  the  institution  and  prosecution 
of  the  proceedings  shall  be  assessed 
against  the  perswi  committing  the  vio¬ 
lation. 

(d)  On  or  aftw  10  days  after  filing  an 
application  for  review  imder  this  part 
the  Secretary  or  the  employee  may  seek 
temporary  relief  in  the  Office  of  Hearings 
and  Appeals  under  43  CFR  Part  4. 

(FR  Doc.77-35049  Piled  12-5-77;  2;  30  pmj 
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PART  837— ABANDONED  MINE  RECLA¬ 
MATION  FUND — FEE  COLLECTION  AND 
COAL  PRODUCTION  REPORTING 

Final  Rules 

AGENCY:  Office  of  Surface  Mining  Rec¬ 
lamation  and  Enforcement,  Department 
of  the  Interior. 

ACTION :  Final  rules. 

SUMMARY:  These  regulations  provide 
each  coal  mine  operator  with  methods  to 
determine  his  reclamation  fee  obliga¬ 
tion  to  the  Abandoned  Mine  Reclama¬ 
tion  Fund  (fund),  provide  instructions 
for  the  proper  payment  of  the  reclama¬ 
tion  fee,  and  provide  for  the  mainte¬ 
nance  of  production  records. 

EFFECTIVE  DATE:  December  8,  1977. 

ADDRESS:  Director,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U  S.  Department  of  the  Interior,  Wash¬ 
ington,  D.C.  20240,  202-343-4237. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Paul  Reeves,  202-343-4237. 


SUPPLEMENTARY  INFORMATION: 
Proposed  rules  implementing  section  402 
of  the  Surface  Mining  Control  and  Rec¬ 
lamation  Act  of  1977  were  published  in 
the  Federal  Register  on  September  7, 
1977.  Public  hearings  on  the  proposed 
rules  were  held  on  September  20,  1977. 
At  the  close  of  the  comment  period  on 
October  7,  1977,  comments  had  been  re¬ 
ceived  from  21  commenters. 

The  purpose  of  these  regulations  is  to 
provide  the  operator  with  the  method  by 
which  his  reclamation  fee  will  be  deter¬ 
mined  and  inform  him  of  his  obligation 
to  maintain  adequate  production  records 
to  verify  his  payment. 

The  Office  of  Surface  Mining  Reclama¬ 
tion  and  Enforcement  (OSM)  has  made 
a  number  of  changes  of  a  non-substan¬ 
tive  editorial  nature.  Changes  also  have 
been  made  in  response  to  public  com¬ 
ments. 

Editorial  Changes 

1.  The  definition  of  coal  preparation 
has  been  deleted  because  use  of  the 
phrase  in  §  837.16  has  been  dropped. 
Records  must  be  kept  which  reflect  the 
amount  of  all  coal  consumed  by  an  oper¬ 
ator  for  any  purpose.  The  intent  is  made 
clearer  by  merely  dropping  the  term. 

2.  “Parr’s  formula”  referred  to  in  the 
definition  of  lignite  has  been  reprinted 
verbatim  to  avoid  possible  confusion  and 
the  necessity  to  cross-reference.  It  should 
be  noted  that  the  Annual  Book  of  ASTM 
Standards  is  the  accepted  work  in  the 
field,  and  formulae  in  the  publication 
must  be  relied  on  for  determination  of 
the  other  factors  in  the  formula. 

Other  changes  have  been  made  in  the 
regulations  and  are  discussed  in  relation 
to  the  specific  comments  received. 

Comments 

1.  One  commenter  suggested  that  sub- 
bituminous  coal  with  a  calorific  value  of 
less  than  8300  Btu’s  per  pound,  moist, 
and  mineral-matter-free  should  qualify 
for  the  lower  fee  applicable  to  lignite. 
This  comment  was  not  accepted.  The 
statutory  definition  of  lignite  requires 
that  the  coal  must  meet  not  only  the 
calorific  value  specification  but  also  be 
"consolidated”  and  “lignitic”.  Subbitu- 
minous  coal  does  not  fulfill  these  condi¬ 
tions  regardless  of  its  Btu  value. 

2.  Several  commenters  raised  ques¬ 
tions  as  to  who  is  an  operator  responsi¬ 
ble  for  payment  of  the  fee.  Section  402 
of  the  Act  requires  that  all  operators 
pay  the  fee.  Section  701  of  the  Act  de¬ 
fines  “operator”  as  the  “person  *  *  • 
engaged  in  coal  mining  who  removes 

the  coal.  Commenters  pointed  out 
that  in  some  cases  the  one  who  removes 
the  coal  is  actually  a  contractor  who  may 
be  paid  only  for  his  services  and  who 
has  no  ownership  or  beneficial  interest 
in  the  coal.  The  number  and  variety  of 
business  arrangements  employed  in  the 
coal  industry  make  it  difficult  to  further 
define  “operator”  without  considering 
the  specific  facts  of  particular  cases.  We 
believe  that  Congress  intended  the  bur¬ 
den  of  fee  payment  to  fall  upon  the  per¬ 
son  who  stands  to  benefit  directly  from 
the  sale,  transfer,  or  use  of  the  coal.  This 


intent  will  guide  the  Office  in  making 
decisions  as  to  who  is  liable  for  the  fee. 
The  identification  of  operators  will  be 
made  in  light  of  the  realities  of  the  bus¬ 
iness  world  and  will  not  turn  solely  on 
a  literal  interpretation  of  the  word  “re¬ 
moves”. 

OSM  intends  to  send  a  preprinted  Coal 
Production  and  Reclamation  Fee  Report 
form  to  all  operators  who  are  liste(i  on 
the  Mining  Enforcement  and  Safety  Ad¬ 
ministration’s  (MESA’S)  operator-mine 
identification  number  list.  By  using 
MESA’S  list,  a  dual  identification  system 
will  not  be  necessary,  and  administrative 
and  recordkeeping  costs  to  the  govern¬ 
ment  and  the  coal  mine  operators  will 
be  reduced.  OSM  will  make  adjustments 
to  the  MESA  list  as  necessary. 

It  is  anticipated  that  many  of  the 
problems  of  determining  liability  for  the 
fee  among  parties  to  particular  business 
arrangements  will  be  alleviated  as  pro¬ 
duction  and  supply  contracts  are  nego¬ 
tiated  and  renegotiated.  Contractual 
agreement  for  determining  liability  for 
the  fee  may  be  a  helpful  guide  in  deter¬ 
mining  liability  for  the  fee.  It  should  be 
emphasized,  however,  that  the  Office  in¬ 
tends  to  collect  the  proper  reclamation 
fee  for  each  ton  of  coal  produced  for 
sale,  transfer,  or  use. 

3.  One  commenter  recommended  that 
the  fee  not  be  paid  on  reclaimed  coal 
since  the  mining  of  such  coal  reduces  an 
existing  environmental  impact  of  past 
mining  and  thereby  achieves  a  purpose 
of  the  Act.  The  recommendation  has  not 
been  accepted.  The  Act  requires  that  all 
coal  mining  operations  subject  to  the 
Act  be  liable  for  payment  of  the  fee  and 
defines  these  operations  to  include  the 
mining  of  reclained  coal.  It  is  the  intent 
of  the  regulaJLions  to  impose  the  fee  only 
once  on  each  ton  of  coal;  however,  it  is 
the  operator’s  obligation  to  maintain 
records  showing  previous  payment  of  the 
reclamation  fee  on  reclaimed  coal  de¬ 
posits. 

4.  Two  commenters  argued  that  be¬ 
cause  operators  conducting  mining  op¬ 
erations  on  previously  mined  and  unre¬ 
claimed  lands  would  enhance  the  recov¬ 
ery  of  these  lands,  such  operators  should 
receive  a  credit  to  offset  their  total  fee 
obligation.  This  recommendation  has  not 
been  accepted  because  the  Act  requires 
that  operators  of  all  coal  mining  opera¬ 
tions  pay  the  fee. 

5.  Two  commenters  argued  that  the 
proposed  regulation  requiring  an  opera¬ 
tor  of  an  in  situ  mining  operation  to  pay 
a  reclamation  fee  should  be  changed 
since  such  a  requirement  exceeds  the 
rulemaking  authority  provided  under  the 
Act.  The  provision  remains  in  the  final 
rules.  Adequate  authority  to  promulgate 
such  a  requirement  exists  since  the  Act 
requires  that  all  mining  operations  be 
subject  to  the  fee  at  an  appropriate  rate 
and  the  process  of  in  situ  distillation  or 
retorting  is  included  within  the  defini¬ 
tion  of  surface  coal  mining  operations. 

6.  Several  commenters  questioned  the 
definition  of  the  word  “value”  and  re¬ 
quested  that  the  definition  be  more  spe¬ 
cific.  It  was  suggested  that  the  term 
“value”  exclude  all  royalties,  severance 
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taxes,  other  taxes  and  this  reclamation 
fee.  In  the  final  rules,  “value”  has  been 
redefined  to  clarify  that  gross  value  is 
determined  at  the  time  of  initial  bona 
fide  sale,  transfer  of  ownership,  or  use 
and  this  is  consistent  with  the  determi¬ 
nation  of  when  the  fee  is  to  be  computed. 
Further,  it  is  only  logical  and  equitable 
that  the  reclamation  fee  required  by 
thevse  regulations  not  be  considered  in 
the  computation  of  the  value,  because 
without  including  the  fee  in  the  calcula¬ 
tion  of  value,  the  lower  percentage  rate 
fee  may  apply.  Severance  taxes  and 
royalties  are  costs  of  doing  business  anal¬ 
ogous  to  other  costs  and  must  be  con¬ 
sidered  in  the  determination  of  the  value 
of  the  coal. 

7.  One  commenter  asked  w'hetlier  the 
regulations  required  the  fee  to  be  paid 
on  clean  coal  or  run-of-mine  coal.  Sec¬ 
tion  837.12  (a)  and  (b)  of  the  regulations 
specify  that  the  fee  be  paid  on  each  ton 
of  coal  produced  for  sale,  transfer,  or  use 
and  that  the  fee  shall  be  determined  at 
the  time  of  initial  bona  fide  sale,  transfer 
of  ownership,  or  use  by  the.  operator.  For 
example,  if  the  initial  transaction  is 
based  on  the  weight  of  run-of-mine  coal 
then  the  reclamation  fee  must  be  paid  for 
each  ton  of  run-of-mine  coal  sold,  trans¬ 
ferred,  or  used.  If  the  initial  transaction 
is  based  on  the  weight  of  clean  coal,  then 
the  reclamation  fee  must  be  paid  on  each 
ton  of  clean  coal  sold,  transferred,  or 
used. 

8.  A  number  of  comments  requested 
that  some  allow'ances  be  made  for  situa¬ 
tions  where  shipping  receipts  indicating 
actual  tonnage  are  not  received  in  time 
to  report  production  during  the  calendar 
quarter  in  which  the  fee  is  due.  A  sug¬ 
gested  solution  was  that  estimated  fee 
payments  be  permitted  wdth  later  adjust¬ 
ments  made  as  necessary.  No  change  is 
made  because  Section  402(b)  of  the  Act 
requires  paj-ment  “no  later  than  thirty 
days  after  the  end  of  each  calendar 
quarter.” 

9.  Comments  were  received  requesting 
that  persons  operating  more  than  one 
mine  be  permitted  to  submit  a  single  re¬ 
porting  form  and  a  single  check  to  cover 
all  operations.  This  recommendation  w'as 
partially  accepted.  For  effective  enforce¬ 
ment  and  administrative  purposes,  it  is 
necessary  to  have  a  separate  production 
report  for  each  mine.  A  single  check  cov¬ 
ering  multiple  operations,  accompanied 
by  a  separate  report  for  each  mine,  is 
permitted  by  the  final  regulations  and 
should  reduce  paperwork  to  some  extent. 

10.  Numerous  comments  objected  to 
the  requirement  in  §  837.16  that  “any” 
book  or  record  be  made  available  for 
inspection  and  copying  to  the  fee  com¬ 
pliance  ofiBcer.  The  concern  w'as  for 
overly  broad  inspection  rights  and  the 
confidentiality  of  business  information 
copied  by  the  officer.  The  regulations 
have  been  revised  to  expressly  limit  the 
fee  compliance  officer’s  right  to  inspect 
such  books  and  records  necessary  to  sub¬ 
stantiate  the  accuracy  of  reports  and 
payments.  This  provision  makes  clear 
that  the  standard  for  such  inspection 
is  relevancy.  Further,  the  right  to  copy 
price  information  is  limited  to  those  cases 


where  the  fee  is  based  on  percentage  of 
value.  If  the  fiat  cents-per-ton  fee  is 
paid,  price  information  is  not  relevant. 
Customer  identity  cannot  be  similarly 
protected  because  it  may  be  necessary 
to  verify  tonnage  with  customers.  Infor¬ 
mation  copied  will  be  subject  to  disclo¬ 
sure  in  accordance  with  the  Freedom  of 
Information  Act. 

11.  One  commenter  interpreted  §  837.- 
16  to  require  the  maintenance  of  produc¬ 
tion  records  at  each  mine  site  and  re¬ 
quested  that  the  regulations  be  altered 
to  permit  centralized  record  collection 
where  a  central  accounting  procedure  is 
used.  Section  837.16<b)  requires  that  the 
fee  compliance  officer  shall  have  access 
to  the  mine  in  order  to  verify  compliance. 
Section  837.16(c)  requires  that  the  fee, 
compliance  officer  be  afforded  access  to 
necessary  books  and  records.  Neither 
paragraph  requires  that  records  be  kept 
at  a  specific  location.  Records  may  be 
kept  at  centralized  locations,  and  the 
operator  will  be  required  to  identify  the 
location  of  all  such  records  on  the  Coal 
Production  and  Reclamation  Pee  Report 
form. 

12.  Several  commenters  suggested  that 
operators  not  be  required  to  maintain 
voluminous  records  for  seven  years. 
Actual  truck  receipts  need  not  be  kept 
for  the  full  term,  but  normal  business 
records  which  include  the  information 
required  to  be  kept  by  §  837.16  must  be 
kept.  The  retention  period  was  shortened 
from  seven  years  to  six  years  in  con¬ 
formity  with  the  Federal  statute  of  lim¬ 
itations  applicable  to  enforcement 
actions. 

'Effective  Date 

It  is  the  Department’s  policy  in  most 
cases  to  make  final  regulations  effective 
30  days  after  the  date  of  publication. 
However,  these  regulations  are  effective 
on  the  date  of  publication  because  sec¬ 
tion  402  of  the  Act  requires  that  the  fee 
be  paid  on  coal  produced  in  the  fourth 
calendar  quarter  of  1977. 

Information  Collection  Provisiqjts 

Section  837.15  prescribes  the  use  of 
OSM  Form  837-1,  each  calendar  quarter, 
to  report  information  determined  by  this 
Department  to  be  necessary  to  the  per¬ 
formance  of  its  responsibilities  under  the 
Act.  The  General  Accounting  Office,  pur¬ 
suant  to  44  U.S.C.  3512,  has  determined 
that  use  of  this  form  does  not  im¬ 
pose  an  unreasonable  burden  on  oper¬ 
ators,  and,  accordingly,  §  837.15  is  effec¬ 
tive  on  December  8, 1977. 

Section  837.16  requires  all  operators 
to  collect  and  retain  certain  information. 
By  publication  of  these  final  regulations, 
this  Department  has  determined  that 
such  information  is  necessary  to  the  per¬ 
formance  of  its  responsibilities  under  the 
Act  and  must  be  collected  and  retained. 
Accordingly,  the  requirements  of  §  837.16 
are  adopted,  subject  only  to  review  by  the 
General  Accounting  Office,  pursuant  to 
44  U.S.C.  3512,  to  assure  that  they  im¬ 
pose  a  minimum  burden  upon  operators 
in  the  manner  in  which  the  information 
is  proposed  to  be  obtained.  This  §  837.16 
will  be  effective  January  29,  1978  or  on 


the  date  of  GAO  clearance,  whichever 
is  earlier. 

EikAFTiNG  Information 

The  principal  authors  of  these  final 
regulations  are  George  Williams,  Surface 
Mining  Task  Force,  and  Edward  Clair. 
Office  of  the  Solicitor,  Department  of  the 
Interior. 

Dated:  December  1, 1977. 

Leo  M.  Krulitz, 
Solicitor  of  the  Interior. 

\ 

In  consideration  of  the  comments  re¬ 
ceived  and  pursuant  to  the  authority  of 
sections  201(c)  and  402  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977,  30  CFR  Chapter  VTI  is  amended 
by  adding  a  new'  Part  837,  to  read  as 
follows: 

Sec. 

837.1  Scope. 

837.2  Objectives. 

837.3  Responsibility. 

837.5  Definitions. 

837.11  Applicability. 

837.12  Reclamation  fee. 

837.13  Fee  computations. 

837.14  Determination  of  percentage  based. 

fees. 

837.15  Reclamation  fee  payment. 

837  16  Production  records. 

Authority:  Sec.  201,  Pub.  L.  96-87,  91  Stat. 
445  (30  U  S.C.  1201). 

§837.1  Scope. 

This  part  sets  out  the  procedures  for 
the  collection  of  fees  for  the  Abandoned 
Mine  Reclamation  Fund  (fund) . 

§  837.2  Ohjcclivesi. 

The  objectives  of  this  part  are  to 
establish — 

(a)  Methods  for  determining  the  rec¬ 
lamation  fee  payable  on  coal  production. 

(b)  Procedures  for  paying  the  recla¬ 
mation  fee  to  the  Director, 

(c)  Requirements  for 'production  rec¬ 
ordkeeping  and  reporting. 

§  837.3  Rcsponsiliilily. 

(a)  The  Secretary  of  the  Interior  ad¬ 
ministers  the  fund. 

(b)  The  Director,  under  the  general 
direction  of  the  Assistant  Secretary. 
Energy  and  Minerals,  is  responsible  for 
administering  the  provisions  of  this  part. 

§  837.5  Definitions. 

As  used  in  this  part — 

Anthracite,  bituminous  and  subbitumi- 
nous  coal  means  all  coals  other  than  lig¬ 
nite  coal. 

Calendar  quarter  means  a  3-month 
period  within  a  calendar  year.  The  first 
calendar  quarter  begins  on  January  1  of 
a  calendar  year  and  ends  on  the  last  day 
of  March.  The  second  calendar  quarter 
begins  on  the  first  day  of  April  and  ends 
on  the  last  day  of  June.  'The  third  calen¬ 
dar  quarter  begins  on  the  first  day  of 
July  and  ends  on  the  last  day  of  Sep¬ 
tember.  The  fourth  calendar  quarter  be¬ 
gins  on  the  first  day  of  October  and  ends 
on  the  last  day  of  December. 

Fee  compliance  officer  means  any  per¬ 
son  authorized  by  the  Secretary  to  exer¬ 
cise  his  authority  in  matters  relating  to 
this  part. 
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In  situ  coal  mining  means  the  process 
of  recovering  energy  from  coal  in  its  nat¬ 
ural  geological  location  by  igniting  the 
eoal  seam  and  recovering  the  gas  at  the 
wellhead. 

Lignite  eoal  means  eonsolidated  lig- 
nltic  coal  having  less  than  8,300  British 
thermal  units  per  pound,  moist,  and  min- 
eral-matter-free.  British  thermal  units 
per  pound,  moist  and  mineral-matter- 
free,  are  determined  by  Parr’s  formula, 
page  213,  equation  3,  D-388  (reapproved 
1972),  Part  26,  1976  Annual  Book  of 
ASTM  Standards  as  follows: 

Moist,  Mm-free  Btu= 
(Btu-60S)/[100-(1.08A  +  0.66S)  ]  X  100 
where : 

Mm=mlneral  matter 

Btu=Brltish  thermal  units  per  poimd  (cal¬ 
orific  value) 

A  =  percentage  of  ash,  and 
5  =  percentage  of  sulfur 
"Moist”  refers  to  coal  containing  its  natural 
Inherent  or  bed  moisture,  but  not  includ¬ 
ing  water  adhering  to  the  surface  of  the 
coal. 

Reclaimed  coal  means  coal  recovered 
from  a  deposit  that  is  not  in  its  original 
geological  location.  Examples  of  these 
deposits  are  refuse  piles  or  culm  banks; 
refuse,  culm  or  retaining  dams  and  ponds 
that  are  or  have  been  used  during  the 
mining  or  preparation  process;  and 
stream  coal  deposits. 

Surface  coal  mining  means  the  extrac¬ 
tion  of  coal  from  the  earth  by  removing 
the  materials  over  the  coal  seam  before 
recovering  the  coal  and  includes  auger 
coal  mining. 

Ton  means  2,000  pounds  avoirdupois 
(0.90718  metric  ton). 

Underground  coal  mining  means  the 
extraction  of  coal  from  the  earth  by  de¬ 
veloping  entries  from  the  surface  to  the 
coal  seam  before  recovering  the  coal  by 
imderground  extraction  methods  and  in¬ 
cludes  in  situ  mining. 

Value  means  gross  value  at  the  time 
of  initial  bona  fide  sale,  transfer  of  own¬ 
ership,  or  use  by  the  operator,  but  does 
not  include  the  reclamation  fee  required 
by  this  part. 

§837.11  Applicability. 

The  regulations  In  this  Chapter  apply 
to  all  surface  coal  mining  and  reclama¬ 
tion  operations  except — 

(a)  The  extraction  of  coal  by  a  land- 
owner  for  his  own  non-commercial  use 
from  land  owned  or  leased  by  him; 

(b)  The  extraction  of  coal  for  com¬ 
mercial  purposes  by  surface  mining 
which  affects  two  acres  or  less  during 
the  life  of  the  mine; 

(c)  The  extraction  of  coal  as  an  in¬ 
cidental  part  of  Federal,  State,  or  local 
government-financed  highway  or  other 
construction;  and 

(d)  The  extraction  of  coal  incidental 
to  the  extraction  of  other  minerals  where 
coal  does  not  exceed  16%  percent  of  the 
mineral  tonnage  removed  for  commer¬ 
cial  use  or  sale. 

§  837.12  Reclamation  fee. 

(a)  The  operator  shall  pay  a  reclama¬ 
tion  fee  on  each  ton  of  coal  produced  for 


sale,  transfer,  ot  use,  including  the  prod¬ 
ucts  of  in  situ  mining. 

(b)  The  fee  shall  be  determined  by  the 
weight  and  value  at  the  time  of  initial 
bona  fide  sale,  transfer  of  ownership,  or 
use  by  the  operator. 

(c)  If  the  operator  combines  surface 
mined  coal,  including  reclaimed  coal, 
with  underground  mined  coal  before  the 
coal  is  weighed  for  fee  purposes,  the 
higher  reclamation  fee  shall  apply, 
unless  he  can  substantiate  the  amount 
of  cool  produced  by  each  mining  method 
by  acceptable  engineering  calculations  or 
other  reports  which  the  Director  may 
require. 

(d)  In  computing  the  tons  of  coal 
produced  for  reclamation  fee  purposes 
in  the  fourth  calendar  quarter  of  1977, 
the  operator  may  deduct  the  tons  of  coal 
imm^iately  available  for  sale,  transfer, 
or  use  on  September  30,  1977,  from  that 
coal  sold,  transferred  or  used  during  the 
fourth  calendar  quarter  of  1977.  If  the 
operator  makes  this  deduction,  he  shall 
attach  to  his  fourth  quarter,  1977,  OSM 
form  837-1,  a  sworn  and  notarized  state¬ 
ment  of  the  amount  of  coal  immediately 
available  for  sale,  transfer  or  use  on  Sep¬ 
tember  30,  1977,  and  the  quantity  of  such 
coal  produced  by  surface  and  under¬ 
ground  mining  respectively. 

§  837.13  Fee  computations*. 

(a)  Surface  mining  fees.  The  fee  for 
anthracite,  bituminous,  and  subbitu- 
mijnous  coal,  including  reclaimed  coal, 
is  35  cents  per  ton  unless  the  value  of 
such  coal  is  less  than  $3.50  per  ton,  in 
which  case  the  fee  is  10  percent  of  the 
value. 

(1)  If  the  value  of  a  ton  of  coal  is 
equal  to  or  greater  than  $3.50  per  ton, 
multiply  the  number  of  tons  produced 
in  the  calendar  quarter  by  $0.35.  Ex¬ 
ample:  If  the  tonnage  is  1,000,  then 
1,000  tons X  $0.35 =$350,  which  is  the  fee. 

(2)  If  the  value  of  a  ton  of  coal  is 
less  than  $3.50  per  ton,  multiply  the 
value  of  a  ton  of  coal  by  the  total  num¬ 
ber  of  tons  produced  in  the  calendar 
quarter  by  0.1.  Example:  If  the  value  of 
a  ton  of  coal  is  $2  and  the  tonnage  is 
1,000,  then  $2x  1,000  tonsx0.1=$200. 

(b)  Underground  mining  fees.  The  fee 
for  anthracite,  bituminous,  and  sub- 
bituminous  coal  is  15  cents  per  ton 
unless  the  value  of  such  coal  is  less  than 
$1.50  per  ton,  in  which  case  the  fee  is 
10  percent  of  the  value. 

(1)  If  the  value  of  a  ton  of  coal  is 
equal  to  or  greater  than  $1.50  per  ton, 
multiply  the  number  of  tons  produced 
in  the  calendar  quarter  by  $0.15.  Ex¬ 
ample:  If  the  tonnage  is  1,000,  then 
1,000  tonsx$0.15=$150,  which  is  the  fee. 

(2)  If  the  value  of  a  ton  of  coal  is  less 
than  $1.50  per  ton,  multiply  the  value 
of  a  ton  of  coal  by  the  total  number  of 
tons  produced  in  the  calendar  quarter  by 
0.1.  Example:  If  the  value  of  a  ton  of 
coal  is  $1  and  the  tonnage  is  1,000,  then 
$1x1,000  tons  X0.1=$100,  which  is  the 
fee. 

(c)  Surface  and  underground  mining 
fees  for  lignite  coal.  The  fee  for  lignite 
coal  is  10  cents  per  ton  imless  the  value 


of  such  coal  is  less  than  $5  per  ton,  in 
which  case  the  fee  charged  is  2  percent  of 
the  value, 

(1)  If  the  value  of  a  ton  of  lignite  is 
equal  to  or  greater  than  $5  per  ton,  mul¬ 
tiply  the  number  of  tons  produced  in  a 
calendar  quarter  by  $0.10.  Example:  If 
the  tonnage  is  1.000,  then  1,000  tons 
X  $0.10=$100,  which  is  the  fee. 

(2)  If  the  value  of  a  ton  of  lignite 
is  less  than  $5  per  ton,  multiply  the 
value  of  a  ton  of  lignite  by  the  total 
number  of  tons  produced  in  the  calen¬ 
dar  quarter  by  0.02.  Example:  If  the 
value  is  $4  and  the  tonnage  is  1,000, 
then  $4x1,000  tons  x  0.02 =$80,  which  is 
the  fee. 

(d)  In  situ  coal  mining  fees.  The  fee 
for  in  situ  mined  coal,  except  lignite 
coal,  is  15  cents  per  ton  based  on  Btu’s 
per  ton  in  place  equated  to  the  gas  pro¬ 
duced  at  the  site.  The  fee  for  in  situ 
mined  lignite  is  10  cents  per  ton  based 
on  the  Btu’s  per  ton  of  coal  in  place 
equated  to  the  gas  produced  at  the  site. 
For  example,  if  the  Btu  value  of  in  situ 
coal  is  determined  to  be  23  million  Btu’s 
per  ton,  then  for  every  23  million  Btu’s 
of  gas  produced  at  the  wellhead,  one  ton 
of  coal  will  be  deemed  produced  for  the 
purposes  of  this  part. 

(1)  The  Btu  value  of  a  ton  of  in  place 
coal  shall  be  determined  by  analyses, 
certified  by  an  independent  laboratory, 
of  the  coal  seam  that  is  effected  for 
potential  Btu  value  of  a  ton  of  in  place 
coal. 

(2)  For  anthracite,  bituminous,  and 
subbituminous  coal  the  fee  shall  be  com¬ 
puted  as  follows:  F=(G/C)  xVi. 

(3)  For  lignite  coal  the  fee  shall  be 
computed  as  follows:  F=(G/L)  xVi. 

(4)  For  the  purposes  of  this  para¬ 
graph: 

F=:  Reclamation  fee. 

C  =  Million  Btu’s  per  ton  of  coal  In  place. 

Z,  =  Million  Btu’s  per  ton  of  lignite  In  place. 
G  =  Oas  produced  at  the  wellhead  In  million 
Btu’s. 

V,  =  $0. 15/ton  equivalent;  or  if  the  value  of 
a  ton  of  coal  equivalent  is  less  than 
$1.50,  multiply  the  value  by  0.1  and 
substitute  the  result  for  V,  In  the 
appropriate  formula. 

Vj= $0.1 0/ton  equivalent,  or  If  the  value  of 
a  ton  of  lignite  equivalent  is  less  than 
$5  multiply  the  value  by  0.02  and  sub¬ 
stitute  the  result  for  V,  In  the  appro¬ 
priate  formula. 

§  837.14  Determination  of  percentage 
based  fees. 

(a)  If  the  operator  submits  a  fee  based 
on  a  percentage  of  the  value  of  coal, 
he  shall  include  with  his  fee  and  pro¬ 
duction  report  documentation  support¬ 
ing  the  alleged  coal  value.  Based  on  this 
information  and  any  additional  docu¬ 
mentation,  including  examination  of  the 
operator’s  books  and  records,  that  the 
Director  may  require,  the  Director  may 
accept  the  valuation  submitted  by  the 
operator,  or  may  determine  the  value 
of  the  coal. 

(b)  If  the  Director  determines  that 
a  higher  fee  shall  be  paid,  the  operator 
shall  submit  the  additional  fee  plus  stat¬ 
utory  interest  within  thirty  days  of 
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notification  by  the  Director  that  an  ad¬ 
ditional  fee  payment  is  due. 

§  837.15  Rc^clamation  fee  payment. 

(a)  Each  operator  shall  pay  the  recla¬ 
mation  fee  on  a  calendar  quarter  basis. 

(b)  The  fee  for  the  fourth  calendar 
quarter  of  1977  shall  be  paid  no  later 
than  January  30, 1978. 

(c)  Each  operator  shall  use  OSM  Form 
837-1.  Coal  Production  and  Reclamation 
Pee  Report  form,  for  each  quarterly  pay¬ 
ment  period  for  each  mine. 

Cd)  The  reclamation  fee  payment  for 
each  calendar  quarter  shall  be  paid  no 
later  than  30  calendar  days  after  the  end 
of  the  calendar  quarter.  Delinquent  pay¬ 
ments  are  subject  to  an  interest  charge 
at  the  statutory  rate. 

(e)  The  OSM  Form  837-1  and  check  or 
money  order  for  each  coal  mine  or  check 
or  money  order  for  all  of  the  operator’s 
mines  represented  by  individually  en¬ 
closed  OSM  Forms  837-1  shall  be  made 


payable  to  Director,  OflRce  of  Surface 
Mining  Reclamation  and  Enforcement 
and  shall  be  sent  in  the  same  envelope 
to: 

Office  of  Surface  Mining  Reclamation  and 

Enforcement,  U.S.  Department  of  the  In¬ 
terior.  P.O.  Box  25065 — DFC,  Denver,  Colo. 

80225. 

§  837.16  Production  records.. 

(a)  Each  operator  shall  maintain,  on  a 
current  basis,  books  and  records  that 
contain  at  least  the  following  informa¬ 
tion  and  data — 

(1)  Tons  of  coal  sold  or  transferred, 
amount  received  per  ton,  name  of  party 
to  whom  sold  or  transferred,  and  the 
date  of  each  sale  or  transfer. 

(2)  Tons  of  coal  used  by  the  operator 
and  date  of  consumption. 

(3)  For  in  situ  coal  mining  operations, 
total  Btu  value  of  gas  produced,  the  Btu 
value  of  a  ton  of  coal  in  place  certified  by 


an  independent  laboratory,  and  the 
amount  received  for  gas  sold,  transferred 
or  used. 

(b)  The  fee  compliance  officer  shall 
have  access  to  the  mine  for  the  purpose 
of  determining  compliance  with  the  reg¬ 
ulations  in  this  part. 

(c)  Each  operator  shall  make  any 
book  or  record  necessary  to  substantiate 
the  accuracy  of  reports  and  payments 
available  at  reasonable  times  for  inspec¬ 
tion  and  copying  by  the  fee  compliance 
officer.  If  the  fee  is  paid  at  the  maximum 
rate,  the  fee  compliance  officer  shall  not 
copy  information  relative  to  price.  All 
information  copied  will  be  protected  in 
accordance  with  the  Freedom  of  Infor¬ 
mation  Act. 

(d)  The  operator  shall  maintain  books 
and  records  for  a  period  of  6  years  from 
the  end  of  the  calendar  quarter  in  which 
the  fee  was  due. 
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